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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 


applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seg.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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Horse Protection Act 
Purvis, Dr. JOHN, and Dwayne ELLIoTT. HPA Docket Nos. 


54 and 72. Sored horse — showing and exhibition of 
— Sanction 


(No. 19,386) 


In re DR. JOHN PURVIS. HPA Docket No. 54; Jn re DWAYNE ELLIOTT. 
HPA Docket No. 72. Decided October 12, 1979. 


Sored horse — showing and exhibition of — Sanction 


Where respondents violated the Act in connection with the showing and exhibition of the 
sored horse in issue as found herein, respondents are assessed a civil penalty there- 
for of $1,000.00 each. 


John G. Liebert, Administrative Law Judge. 
John H. Vetne, for complainant. 
Charles K. Terry, Morristown, TN, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding for the recovery of civil penalties 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.). The 
complaints charge Dr. John T. Purvis, the owner of a horse named “Fas- 
cinating Copy,” and William Dwayne Elliott, the rider of the horse, with 
showing and exhibiting the horse at the Eighteenth Annual Southern 
Championship Charity Horse Show, Montgomery, Alabama, on Novem- 
ber 13, 1974, while the horse was in a “sored” condition. 


After a hearing, Administrative Law Judge John G. Liebert filed an 
Initial Decision on May 21, 1979, in which he found that the horse was 
not “sored” at the time of the Montgomery Show. The complainant ap- 
pealed to the Judicial Officer, to whom final administrative authority to 
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decide the Department’s cases subject to the Administrative Procedure 
Act has been delegated (7 CFR 2.35). ? 


For the reasons set forth below, I find and conclude that Fascinating 
Copy was sored, as alleged in the complaints, and that each respondent 
should be assessed a civil penalty of $1,000.00. 


FINDINGS OF FACT 


1. Dr. John T. Purvis is an individual residing at Knoxville, Tennes- 
see. At all times material herein he was the owner of the horse Fascinat- 
ing Copy. 


2. Mr. William Dwayne Elliott is an individual residing at New 
Market, Tennessee. On November 13, 1974, he was an employee of horse 
trainer Wink Groover. His general duties as an employee were to exer- 
cise horses, clean stalls and groom the horses. When at a horse show his 
duties were to get the horses ready to show. On occasion Groover would 
also instruct him to show a horse. 


3. In November 1974, and for as long as Dr. Purvis had owned Fas- 
cinating Copy, Tommy Howell was the trainer of the horse. Tommy 
Howell, as trainer of Fascinating Copy, made the decisions about where 
he would show the horse and how he would train and handle the horse. 


4. The Eighteenth Annual Southern Championship Charity Horse 
Show, held in Montgomery, Alabama, was a show to which horses were 
moved in commerce. On November 13, 1974, Fascinating Copy was 
shown and exhibited at this Show in Class No. 10, as entry No. 896. 


5. On the weekend prior to November 13, 1974, Fascinating Copy was 
taken to the Baton Rouge Horse Show, Baton Rouge, Louisiana, by 
trainer Tommy Howell. At that show Dr. Purvis rode the horse in two 
separate classes. After the show, Dr. Purvis returned to Knoxville. 


At the Baton Rouge Show Fascinating Copy was checked by stewards 
prior to showing and was permitted to show. After the Show the USDA 
veterinarians assigned to the Show checked the horse and did not indi- 


1 The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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cate that he was sored. The Baton Rouge examination included the use 
of a thermovision machine, as well as the usual visual and physical 
examination, which included palpation of the coronary area of the feet. 


6. After the close of the Baton Rouge Show, trainer Tommy Howell 
turned over Fascinating Copy to Wink Groover to take to his own stable 
where he would be picked up later by Howell. Wink Groover was at that 
time on his way to the Montgomery Show to show some horses. Howell 
was not showing horses at the Montgomery Show and did not attend. 


At the time Howell turned over Fascinating Copy to Wink Groover, 
Howell told Groover that he could show the horse in the Montgomery 
Show. Dr. Purvis had no knowledge of this arrangement between the 
trainers until after the horse left Baton Rouge. However, prior to the 
Montgomery Show Dr. Purvis knew that Wink Groover planned to show 
his horse there. 


7. Fascinating Copy was entered in the Montgomery Show by Wink 
Groover, who paid all charges and fees. Dwayne Elliott, on instructions 
from Wink Groover, first rode Fascinating Copy in an exercise ride on 
the morning of November 13, 1974. On instructions from Wink Groover 
he showed the horse in the Show that evening in Class No. 10. Wink 
Groover showed another horse in the same Class. 


8. A short time prior to the showing at the Montgomery Show, Fas- 
cinating Copy was examined by two Show veterinarians. As part of their 
examinations they palpated the pastern area of the horse’s feet, both 
front and rear; and they examined the horse for soundness, abrasions, 
cuts and lacerations. They also watched Elliott ride the horse in a figure 
eight. The horse passed their inspection. Immediately following this 
examination both Fascinating Copy and Dwayne Elliott were confined 
continuously in a holding area for about 10 to 15 minutes before enter- 
ing the show ring. 


9. On the evening of November 13, 1974, Dr. Hunter E. Kendall and 
Dr. Orlando J. Fox, veterinary medical officers employed by the United 
States Department of Agriculture, were assigned to conduct examina- 
tions to detect sored horses at the Montgomery Show and to report viola- 
tions of the Act. 


Fascinating Copy placed Third in the Class at the Show on November 
13, and was the first horse examined that evening by the U.S.D.A. vet- 
erinarians. The horse was first examined by Dr. Kendall with Dr. Fox ob- 
serving and then, immediately following, Dr. Fox examined the horse. 
Both veterinarians determined that the horse was sored primarily be- 
cause mild or light palpation of the pastern area of each front foot re- 
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vealed a sensitive spot about the size of a dime on the medial surface of 
the bulb of the heel on the rear portion of each front foot. The sensitive 
spots were almost identically located on each foot, and were in the exact 
spot where the collar worn on the feet during the Show would “bang” as 
the feet moved up and down. 


10. Respondents Purvis and Elliott, on November 13, 1974, at the 
Eighteenth Annual Southern Championship Charity Horse Show, Mont- 
gomery, Alabama, a horse show to which horses were moved in com- 
merce, showed and exhibited Fascinating Copy while said horse was 
sored, as that term is defined in the Act and regulations. Said horse was 
sored by the use of a cruel or inhumane method or device which would 
reasonably be expected to result in physical pain to said horse when 
walking, trotting or otherwise moving, or to cause extreme physical dis- 
tress to said horse, and which did cause the pastern area of both forelegs 
of said horse to be sensitive to normal palpation. 


CONCLUSIONS 


In concluding that the evidence was insufficient to establish that Fas- 
cinating Copy was sored when exhibited at the Montgomery Horse 


Show, Judge Liebert stated (Initial Decision, pp. 13-18): 


On final analysis of the evidence it appears that the reason for the U.S.D.A. vet- 
erinarians’ conclusion that “Fascinating Copy” was “sored” is their determina- 
tion that the horse’s forefeet had too small spots, about the size of a dime, on 
the bulbs of the heel which were sensitive to palpation. It was the location of 
these spots on identical places on the heels, coupled with the sensitivity, which 
led to their conclusion.* * * 

A reasonable analysis of the evidence is that the examining veterinarians found 
what they determined in their judgment to be an area of sensitivity on the 
pastern of each of the horse’s forefeet — cause unknown. To reason from this 
that the horse must have been “sored” is at best conjecture. It is an hypothesis 
only. This hypothesis might have been supported by corroborative evidence 
such as other symptoms, or other facts, but it was not. We have only the prob- 
able fact, i.e., the veterinarians’ professional conclusion, that sensitivity was 
present. That is all. Scientific analysis can be carried no further. A horse with 
sensitive forefeet is not a “sored” horse by the very definition, supra, at the 
time of this Show in November, 1974. 


We are constrained to comment that, due to the difficulties encountered in 
proving that a horse was “sored” from the order and the kind of proof available 
under the wording of the Act of 1970, Congress amended the Act of 1976 in 
part pertinent herein as follows: 
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“g 1825. 


(d) (5) In any civil or criminal action to enforce this chapter or any regulation 
under this chapter a horse shall be presumed to be a horse which is sore if it 
manifests abnormal sensitivity or inflammation in both of its forelimbs or both 
of its hindlimbs.” 


(As amended Pub. L. 94-360, § 7, July 13, 1976, 90 Stat. 918). 


This statutory presumption of fact is not available to Complainant in this ac- 
tion. The state of the law at the time of the events herein requires a degree of 
proof not demonstrated. Therefore, on the basis of the preponderance of the 
evidence adduced at this hearing we find that Complainant has not proved 
“Fascinating Copy” was sored. 


Notwithstanding the great weight that I give to findings of fact by Ad- 
ministrative Law Judges because they saw and heard the witnesses testi- 
fy (see, e.g., In re Steve Beech, 37 Agr Dec 869, 871-872 (1978); In re Dr. 
Joe Davis, 35 Agr Dec 538, 539 (1976) ), in this case I am compelled to 
infer from the facts found by Judge Liebert that Fascinating Copy was 
sored when shown at the Montgomery Horse Show. ? Both of the USDA 
veterinarians who examined Fascinating Copy testified that they were 
able to determine with a reasonable degree of certainty that the horse 
was sored. Although the Act was not amended until 1976 to provide for 
a Congressional presumption that a horse with abnormal sensitivity in 
both of its forelimbs is sore, the testimony by the two USDA veterinar- 
ians adequately establishes for the purposes of this proceeding that the 
evidence as to Fascinating Copy’s sensitivity in both of its forelimbs 
proves with a reasonable degree of certainty that the horse was sored. 


Under the 1976 amendment referred to above, the presumption is cre- 
ated merely because a horse manifests abnormal sensitivity in both of its 
forelimbs. Here, however, the evidence is much stronger than that. That 
is, the abnormally sensitive spots were the same size on each foot, were 
almost identically located on each foot, and were located in the exact 
spot were the collar worn on the front feet during the Show would 
“bang” as the feet moved up and down. 


2 An agency may differ with Administrative Law Judges as to the facts, particularly 
where the essential findings are in large part based on documentary evidence or on infer- 
ences drawn from the facts. See, e.g., F.C.C. v. Allentown Broadcasting Co., 349 U.S. 358, 
364-365; Universal Camera Corp. v. Labor Bd., 340 U.S. 474, 492-497; Radio Comm? v. 
Nelson Bros. Co., 289 U.S. 266, 285-286; Southern Nat. Mfg. Co., Inc. v. Environmental 
Pro. Agcy., 470 F.2d 194, 197 (C.A. 8); Retail, Wholesale and Department Store U. v. 
N.L.R.B., 466 F.2d 380, 387 (C.A. D.C.); OKC Corp v. F.T.C., 455 F.2d 1159, 1162-1163 
(C.A. 10); Nix v. N.L.R.B., 418 F.2d 1001, 1008 (C.A. 5); Joy Mills v. National Labor Rela- 
tions Board, 185 F.2d 732, 742 (C.A. D.C.), certiorari denied, 341 U.S. 914; Davis, Admin- 
istrative Law Treatise (1958 and 1970 Supp.), § 10.04. 
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In addition to the testimony by the two USDA veterinarians in this 
case, Dr. Anthony L. Jenkins, who was the veterinarian who treated 
Fascinating Copy on a regular basis since he was purchased by Dr. 
Purvis, testified that the only naturally occurring condition which could 
cause bilateral sensitivity as found by the two USDA veterinarians 
would be little warts under the skin, but there is no indication in the 
record that warts were ever found on Fascinating Copy. 


In addition to the evidence referred to above, which in itself would 
lead me to infer that Fascinating Copy was sored when exhibited at the 
Montgomery Horse Show, there are two other circumstances which sup- 
port that inference. First, Dr. Jenkins examined Fascinating Copy about 
a week after the Montgomery Horse Show because he was ill, but no one 
told him that the horse had been cited the previous week for being sored, 
and he did not conduct any examination of the horse’s feet. Since Dr. 
Jenkins was at the stable where Fascinating Copy was kept and exam- 
ined him for other purposes, I infer that he would have been told of the 
citation for soring and he would have been requested to make an inde- 
pendent examination of Fascinating Copy’s front feet if it were felt that 
his examination would have supported respondents’ position. 


In addition, the USDA veterinarians estimated that a chemical was ap- 
plied to Fascinating Copy’s feet during the period from several hours be- 
fore the Show to a day or two before the Show, with the possible applica- 
tion of a “touch up” within a half hour to forty-five minutes before the 
Show. Although Wink Groover had custody of Fascinating Copy during 
the days immediately preceding the Montgomery Show, respondents did 
not call Wink Groover as a witness, and there is no explanation in the 
record as to why he did not testify. Under the settled principle which has 
been followed in many proceedings before this Department * and in 


® See, e.g., In reZelma Wilcox, 37 Agr Dec 1659, 1666-1667 (1978); In re Arab Stock Yard, 
37 Agr Dec 293, 305 (1978), affirmed C.A. 5, October 1978; In re C.D. Burrus, 36 Agr Dec 
1668, 1686-1687 (1977), affirmed sub nom. Burrus and Troutman v. U. S. Dept. of Agr., 
No. 77-1883, decided May 31, 1978 (C.A. 8); In re Eric Loretz, 36 Agr Dec 1087, 1100- 
1101 (1977); In re DeJong Packing Company, 36 Agr Dec 1181, 1213 (1977), appeal pend- 
ing; In re Central Arkansas Auction Sale, Inc., 36 Agr Dec 764, 783 (1977), affirmed sub 
nom. Central Arkansas Auction Sale, Inc. v. Bob Bergland, 570 F.2d 724 (C.A. 8), certiora- 
ri denied, 46 U.S.L.W. 3762; In re Livestock Marketers, 35 Agr Dec 1552, 1558 (1976), af- 
firmed sub nom. Livestock Marketers, Inc. v. United States, 558 F. 2d 748 (C.A. 5), certior- 
ari denied, 46 U.S.L.W. 3649; In re Whaley and Groover, 35 Agr Dec 1519, 1522 (1976); In 
re Ludwig Casca, 34 Agr Dec 1917, 1929-1930 (1975); In re Braxton M. Worsley, 33 Agr 
Dec 1547, 1571-1572 (1974); In re Trenton Livestock, Inc., 33 Agr Dec 499, 514 (1974), af- 
firmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966(C.A. 4); In red. A. Speight, 
33 Agr Dec 280, 300-301 (1974); In re Sy B. Gaiber & Co., 31 Agr Dec 474, 499 (1972). 





DR. JOHN PURVIS 1277 
Cite as 38 A.D. 1271 


many judicial proceedings, ‘ I infer that his testimony would have been 
adverse to the respondents. “It is certainly a maxim that all evidence is 
to be weighed according to the proof which it was in the power of one 
side to have produced and in the power of the other to have contra- 
dicted.” Lord Mansfield, in Blatch v. Archer, Cowp. 66, quoted with ap- 
proval in Wigmore, Evidence (3rd ed. 1940), § 285. 


In this respect, I also attach some significance to the fact that Wink 
Groover has previously been found to have exhibited a sored horse in 
violation of the Act while he was the trainer of the horse. In re Whaley 
and Groover, 35 Agr Dec 1519 (1976). 


I attach no weight to the fact that Fascinating Copy was not cited as 
being sored at Baton Rouge since the evidence shows that the soring 
found here probably occurred after the Baton Rouge Show. Similarly, 
the fact that the Montgomery Show veterinarians examined Fascinating 
Copy and permitted him to appear is a circumstance to be considered, 
but it is not controlling. They were not called as witnesses, and we do not 
know whether their standards were the same as those of the U.S.D.A. 
veterinarians. Furthermore, in every case, or almost every case, in which 
horses have been found to have been sored after a hearing, the horses 
had been examined prior to the Show and were permitted to be shown af- 
ter the initial examination. (The Act (15 U.S.C. 1823(c) ) and regulations 
(9 CFR 11.20) place a responsibility on the Show management to detect 
sored horses.) 


Evidence indicating that Fascinating Copy had two other symptoms of 
a sored horse is too weak to be of any weight here. First, both U.S.D.A. 
veterinarians noted that Fascinating Copy had a “tucked stance,” which 
is characteristic of a sored horse, but that was adequately explained 
away by the testimony that Fascinating Copy had crooked hind legs. 
Second, Dr. Kendall, but not Dr. Fox, thought that the granulomas on 
Fascinating Copy’s forelimbs were indicative of soring, but in view of 
their difference of opinion, no weight is attached to the granulomas. 
However, both U.S.D.A. veterinarians regarded the sensitive spots re- 


‘ See, Wigmore, Evidence (3rd ed. 1940), §§ 285-291; United States v. Di RE, 332 US. 
581, 593; Interstate Circuit v. United States, 306 U.S. 208, 225-227; Vajtauer v. Comm’ 
of Immigration, 273 U.S. 103, 111; Bilokumsky v. Tod, 263 U.S. 149, 153-155; Kirby v. 
Tallmadge, 160 U.S. 379, 383; International Union v. N.L.R.B., 455 F.2d 1357, 1362-1370 
(C.A. D.C.); Milbank Mutual Insurance Company v. Wentz, 352 F.2d 592, 597 (C.A. 8); 
Hoffman v. C.LR., 298 F.2d 784, 788 (C.A. 3); Neidhoefer v. Automobile Ins. Co. of Hart- 
ford, Conn., 182 F.2d 269, 270-271 (C.A. 7); Illinois Central Railroad Company v. Staples, 
272 F.2d 829, 834-835 (C.A. 8); Bowles v. Lentin, 151 F.2d 615, 619(C.A. 7), certiorari de- 
nied, 327 U.S. 805; Longini Shoe Mfg. Co. v. Ratcliff, 108 F.2d 253, 256-257 (C.C. P.A.); 
National Labor Relations Board v. Remington Rand Inc., 94 F.2d 862, 867-868 (C.A. 2), 
certiorari denied, 304 U.S. 576. 
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ferred to above as proof of soring, and the evidence shows that Fascinat- 
ing Copy would have been cited as a sored horse irrespective of his 
tucked stance or granulomas. Hence those circumstances are not of any 
real consequence in this case. 


For the foregoing reasons, I infer that Fascinating Copy was sored 
when exhibited at the Montgomery Horse Show. 


The Act provides that it “shall be unlawful for any person to show or 
exhibit, or enter for the purpose of showing or exhibiting, in any horse 
show or exhibition, any horse which is sored if that horse or any other 
horse was moved to such show or exhibition in commerce” (15 U.S.C. 
1823(b) ). Respondent Elliott admittedly “showed” Fascinating Copy at 
the Montgomery Horse Show (Tr. 228, 243-244), and, therefore, he vio- 
lated the Act notwithstanding the fact that it is quite possible that he 
took no part in soring the horse. 


Similarly, although there is no evidence to show that Dr. Purvis partic- 
ipated or acquiesced in the soring of his horse, he is responsible as owner 
for the violation. Dr. Purvis contends that he had no right to control the 
action of his trainer, Mr. Howell. However, Dr. Purvis instructed his 
trainer not to sore his horses and told him that he would get another 
trainer if he did (Tr. 220, 284). This indicates that Dr. Purvis had the 
right to control his trainer at least insofar as soring is concerned. In 
addition, as I previously indicated in In re Whaley and Groover, 35 Agr 
Dec 1519, 1526 (1976): 


Assuming, however, for the sake of argument, that the pre-hearing stipulation 
were abrogated, I would hold that an owner of a horse is responsible for a viola- 
tion of the Horse Protection Act even if he hired an independent contractor “ to 
train and exhibit the horse, with the owner having no contractual right to con- 
trol the trainer’s activities. Cf. United States v. Parfait Powder Puff Co., 163 
F.2d 1008, 1009-1010 (C.A. 7), certiorari denied, 332 U.S. 851. The prestige, 
money ** and recognition that come from a winning horse accrue mainly to the 
owner of the horse. If an owner can reap the benefits of winning with a sored 
horse and insulate himself from any liability arising therefrom, he can directly 


‘* The “term ‘independent contractor’ is used to indicate all persons for whose conduct 


» 


* * * the employer is not responsible except in the performance of nondelegable duties 
(emphasis supplied; Restatement of the Law, Second, Agency 2d (1958), Comment b to Sec- 
tion (2), p. 14). Where a horse owner hires an independent contractor to train and exhibit 
his horse, the duty of the owner under the Horse Protection Act not to exhibit a sored horse 
should be regarded as nondelegable, in order to achieve the remedial purposes of the Act. 

1° Great monetary reward can result from the increased value of a winning horse for sale 
or breeding purposes. See Hearing before the Senate Subcommittee on Energy, Natural Re- 
sources, and the Environment of the Committee on Commerce, 91st Cong., 1st Sess., on S. 
2543 (Serial 91-27), p. 36; H. Rep. No. 91-1597, 91st Cong., 2d Sess., p. 3; H. Rep. No. 
94-1174, 94th Cong., 2d Sess., p.4. See, also, Tr. 10, 183, 214-217. 
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or indirectly put great pressure on the trainer of the horse to win at all costs. 
Such pressures might cause trainers to sore horses which could not be trained 
to win by other means, either because the trainers do not possess the requisite 
ability to successfully train the horses or because the horses are not good Ten- 
nessee Walking Horses to begin with. Soring horses is not only cruel to the ani- 
mals and unfair to competitors, but “may seriously harm the breed itself,” 
through the use of poor horses (which performed well because of soring) as 
studs. H. Rep. No. 91-1597, 91st Cong., 2d Sess., pp. 2-3. See, also, H. Rep. No. 
94-1174, 94th Cong., 2d Sess., p. 4. In order to achieve the Congressional pur- 
pose in enacting this remedial statute, it should be liberally construed (see the 
cases cited in In re American Fruit Purveyors, Inc., 30 Agr Dec 1542, 1593 
(1971) ). Specifically, the Act should be construed so as to make the owner of a 
sored horse exhibited in violation of the Act subject to the penalties of the 
Act. ** 


6 Section 11.1(s) of the regulations (9 CFR 11.1(s) ) defines the term “exhibi- 
tor” as “the owner or other person who enters a horse in any horse show or ex- 
hibition.” Hence either one, or both, may be the subject of a disciplinary pro- 
ceeding. It has been the contemporaneous and settled administrative construc- 
tion of the Act to proceed against the owners in circumstances such as are in- 
volved here. The “contemporaneous construction of a statute by the officer 
charged with its enforcement is entitled to great weight.” United States v. 
Zucca, 351 U.S. 91, 96. 


Hence Dr. Purvis is responsible for the violation here irrespective of 
whether he had the right to control the activities of his trainer. ° 


Since there are no mitigating circumstances for the serious violation 
of the Act proved in this case, each respondent should be fined 
$1,000.00. See In re Richard Wall, 35 Agr Dec 1516, 1517-1518 (1976); 
In re Samuel Esposito, 38 Agr Dec 613, 640-642 (1979). 


Respondents are each assessed a civil penalty of $1,000 which shall be 
payable by certified check or money order made to the Treasurer of the 
United States and forwarded to John H. Vetne, Esquire, Office of the 
General Counsel, United States Department of Agriculture, Room 2014, 
South Building, Washington, D. C. 20250, within 30 days from the date 
this Order becomes effective. This Order shall be effective as to each re- 
spondent upon service of this Order on such respondent. 


5 The authority given to Mr. Howell by Dr. Purvis was broad enough to include the right to 
turn the horse over to Wink Groover for the brief period involved here. In addition, Dr. 
Purvis knew of that arrangement prior to the Montgomery Horse Show and did not indi- 
cate any disapproval. 
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sented at bank — failure to pay when due not present 
— Record keeping practices — inadequacies of — Dis- 
missal, except as to record keeping charges 


SOUTHEASTERN MEAT Processors, INc., et al. P&S Docket 
No. 5649. Insolvency — current liabilities exceeding 
current assets — Failure to pay when due — 


WESTERN IowA FARMS Co., et al. v. Sioux Crry Stock YARDS. 
P&S Docket No. 5556. Stockyard regulation Rule 22 
— annual minimum yardage fee — challenges to — 
Burden of proof — failure to sustain — Validity and 
reasonableness of Rule 22 upheld — Dismissal 
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(No. 19,387) 


In re HURON DRESSED BEEF, INC. P&S Docket No. 5685. Decided October 
5, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and the regulations in connection with its operations as a packer thereunder with re- 
spect to accounts and records and false and incorrect weights. Respondent is or- 
dered to cease and desist from said violations, and is assessed a civil penalty of 
$25,000.00. 


Joanne I. Schwartz, for complainant. 
Craig W. Cagnon, St. Paul, MN, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181 et seq.) by a Complaint and Notice of Hearing filed by 
the Acting Deputy Administrator, Packers and Stockyards, AMS, 
United States Department of Agriculture, alleging that the respondent, 


during September 19’78, willfully violated the Act and the regulations is- 
sued thereunder (9 C.F.R. § 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice applic- 
able to this proceeding (7 C.F.R.§ 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Huron Dressed Beef, Inc., hereinafter referred to as the respond- 
ent, is a corporation organized and existing under the laws of Minnesota 
with its principal place of business located at Huron, South Dakota and 
its mailing address is Highway 14, P.O. Box 924, Huron, South Dakota 
57350. 
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2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, stockholders, agents and em- 
ployees, successors and assigns, and those in active concert or participa- 
tion with them, directly or through any corporate or other device, in con- 
nection with respondent’s operations as a packer, shall cease and desist 
from selling livestock, livestock carcasses or parts of livestock carcasses 
on the basis of false and inaccurate weights. 


Respondent shall prepare and keep such accounts, records and mem- 
oranda as will fully and correctly disclose all transactions involved in its 
business as a packer subject to the Act, including but not limited to, com- 
plete and accurate (1) shipping manifests and (2) sales invoices. 


In accordance with section 203 of the Act (7 U.S.C. § 193(b)), re- 
spondent, Huron Dressed Beef, Inc., is assessed a civil penalty of twenty- 
five thousand dollars ($25,000.00). Respondent shall pay such amount to 
the Treasurer of the United States by certified check or money order 
within seven (7) days from the effective date of this order and shall for- 
ward such check or money order to the Director, Packers and Stockyards 
Division, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250. 


The provisions of this order shall become effective on the first day 
after service of this order on the respondent. 


Copies of this decision shall be served on the parties. 
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(No. 19,388) 


In re APEX MEAT Co., INC., AARON MAGIDOW, RAYMOND SCHWABE and 
MorRIS SALTER. P&S Docket No. 5575. Decided September 13, 
1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder as set forth herein. Respondents are ordered to cease and desist from 
said violations. 


Rodney J. Streff and Jory M. Hochberg, for complainant. 
Henry Himmelfarb and Walter S. Weiss, Los Angeles, CA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards-AMS, United States De- 
partment of Agriculture, alleging that respondent Morris Salter violated 


the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 
745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Apex Meat Co., Inc., hereinafter referred to as the corporate re- 
spondent, is a California corporation with its principal place of business 
located at 4820 Everett Avenue, Los Angeles, California 90058. 


2. Respondent Apex is and, at all times material herein was: 
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(a) Engaged in the business of manufacturing or preparing meats 
and meat food products for sale and shipment in commerce. 


(b) A packer within the meaning of and subject to the provisions of 
the Act. 


3. Aaron Magidow, hereinafter referred to as respondent Magidow, is 
an individual whose address is 5106 Wilderness Lane, Culver City, Cali- 
fornia 90902. 


4. Respondent Magidow is and, at all times material herein, was: 
(a) Secretary Treasurer of respondent Apex; 


(b) Responsible, with respondent Raymond Schwabe, for the sale 
of meat and meat food products by respondent Apex; and 


(c) Responsible, with respondent Raymond Schwabe, for the direc- 
tion, management, and control of the operations of respondent Apex. 


5. Respondent Apex Meat Co., Inc., is a packer, within the meaning of 
and subject to the provisions of the Act and engaged in the business of 
manufacturing or preparing meat or meat food products for sale and 
shipment in commerce. 


6. Raymond Schwabe, hereinafter referred to as respondent Schwabe, 
is an individual whose address is 14023 Russell, Whittier, California 
90605. 


7. Respondent Schwabe, at all times material herein, was: 
(a) President of respondent Apex; 


(b) Responsible, with respondent Magidow, for the sale of meat 
and meat food products by respondent Apex; and 


(c) Responsible, with respondent Magidow, for the direction, man- 
agement, and control of respondent Apex. 


Respondent Apex is a packer, within the meaning of and subject to the 
provisions of the Act, engaged in the business of manufacturing and pre- 
paring meat or meat food products for sale and shipment in commerce. 


8. Morris Salter, hereinafter referred to as respondent Salter, is an in- 
dividual, d/b/a Salter Foods, Inc. and M. Salter Meat Company, whose 
address is 5400 The Toledo, Long Beach, California. 


9. Respondent Salter, during the period April 1, 1974, through 
August 31, 1974, was a packer within the meaning of and subject to the 
provisions of the Act. 
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CONCLUSIONS 


The respondents have admitted the jurisdictional facts and the parties 
have agreed to the entry of this decision. The decision will therefore be 
entered. 


Respondent Apex Meat Co., Inc., its officers, directors, agents, and 
employees, directly or through any corporate or other device, in connec- 
tion with the purchase, sale, or distribution of livestock, meat, or meat 
food products, shall cease and desist from directly or indirectly: 


(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or understand- 
ing with any officer, agent, director, or employee of any customer or 
prospective customer which involves the offering or giving by respond- 
ent of any money, or any gift of more than nominal value to or for the 
benefit of any such officer, agent, director, or employee of the customer 
or prospective customer based upon or related to the purchase of live- 
stock, meats or meat food products by such customer or prospective cus- 
tomer from respondent. 


(2) Attempting to induce or cause, inducing or causing, and accepting 
or receiving favored treatment or undue preference or advantage, re- 
lated to the purchase, sale, or marketing of livestock, meat, or meat food 
products, in commerce, from any customer or prospective customer 
based on the offering or giving by respondent, its officers, agents, direc- 
tors, employees, or brokers who represent it, of money or any gift or 
service of more than nominal value to or for the benefit of any customer, 
prospective customer, or their officers, agents, directors, or employees. 


(3) Making or offering to make brokerage commission payments to 
anyone unless lawful brokerage services are actually rendered by the re- 
cipient of such commission payments. 


(4) Selling or otherwise transferring to any packer or other person, 
any article, or engaging in any course of business, for the purpose of or 
with the effect of restraining commerce or apportioning purchases or 
sales of livestock, meat, or meat food products in commerce. 


Respondent Aaron Magidow, as an individual, or as an officer, direc- 
tor, agent, employee, owner or operator of any packer subject to the Act, 
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and his agents or employees, either directly or through any corporate or 
other device, in connection with the purchase, sale, or distribution of 
livestock, meat, or meat food products, shall cease and desist from 
directly or indirectly: 


(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or understand- 
ing with any officer, agent, director, or employee of any customer or 
prospective customer which involves the offering or giving by respond- 
ent of any money, or any gift of more than nominal value to or for the 
benefit of any such officer, agent, director, or employee of the customer 
or prospective customer based upon or related to the purchase of live- 
stock, meat, or meat food products by such customer or prospective cus- 
tomer from respondent. 


(2) Attempting to induce or cause, inducing or causing, and accepting 
or receiving favored treatment or undue preference or advantage, re- 
lated to the purchase, sale, or marketing of livestock, meat, or meat food 
products, in commerce, from any customer or prospective customer 
based on the offering or giving by respondent, his officers, agents, direc- 
tors, employees or brokers who represent him, of money or any gift or 
service of more than nominal value to or for the benefit of any customer, 
prospective customer, or their officers, agents, directors, or employees. 


(3) Making or offering to make brokerage commission payments to 
anyone unless lawful brokerage services are actually rendered by the re- 
cipient of such commission payments. 


(4) Selling or otherwise transfering to any packer or other person, any 
article, or engaging in any course of business, for the purpose of or with 
the effect of restraining commerce or apportioning purchases or sales of 
livestock, meat, or meat food products in commerce. 


Respondent Raymond Schwabe, as an individual, or as an officer, 
director, agent, employee, owner or operator of any packer subject to the 
Act, and his agents and employees, either directly or through any cor- 
porate or other device, in connection with the purchase, sale, or distribu- 
tion of livestock, meat, or meat food products, shall cease and desist 
from directly or indirectly: 


(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or understand- 
ing with any officer, agent, director, or employee of any customer or pro- 
spective customer which involves the offering or giving by respondent of 
any money, or any gift of more than nominal value to or for the benefit 
of any such officer, agent, director, or employee of the customer or pro- 
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spective customer based upon or related to the purchase of livestock, 
meat, or meat food products by such customer or prospective customer 
from respondent. 


(2) Attempting to induce or cause, inducing or causing, and accepting 
or receiving favored treatment or undue preference or advantage, re- 
lated to the purchase, sale, or marketing of livestock, meat, or meat food 
products, in commerce, from any customer or prospective customer 
based on the offering or giving by respondent, his officers, agents, direc- 
tors, employees or brokers who represent him, of money or any gift or 
service of more than nominal value to or for the benefit of any customer, 
prospective customer, or their officers, agents, directors, or employees. 


(3) Making or offering to make brokerage commission payments to 
anyone unless lawful brokerage services are actually rendered by the re- 
cipient of such commission payments. 


(4) Selling or otherwise transfering to any packer or other person, any 
article, or engaging in any course of business, for the purpose of or with 
the effect of restraining commerce or of apportioning purchases or sales 
of livestock, meat, or meat food products in commerce. 


Respondent Morris Salter, as an individual, or as an officer, director, 
agent, employee, owner or operator of any packer subject to the Act, 
either directly or through any corporate or other device, in connection 
with purchases, sales, or distribution of livestock, meat, or meat food 
products, shall cease and desist from directly or indirectly: 


(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or understand- 
ing with anyone he represents or with any officer, director, agent or em- 
ployee of any customer or prospective customer he deals with directly, 
indirectly, or as a representative for others, which involves the offering 
or giving by respondent, or anyone he represents, of any money, or any 
gift or service of more than nominal value to or for the benefit of any 
such officer, director, agent or employee of any customer or prospective 
customer of his or of those he represents, based upon or related to the 
purchase or sale of livestock, meat, or meat food products by such cus- 
tomer or prospective customer from or to respondent or those he repre- 
sents. 


(2) Soliciting, attempting to induce or cause, inducing or causing, ac- 
cepting or receiving favored treatment or undue preference or advan- 
tage, either on his behalf or on behalf of those he represents, related to 
the purchase, sale, or marketing of livestock, meat, or meat food prod- 
ucts, in commerce, from any customer or prospective customer based on 
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the offering or giving by respondent, his officers, agents or employees, 
or anyone he represents, of money or any gift or service of more than 
nominal value to or for the benefit of any of his own customers or 
prospective customers, their officer agents, directors, or employees or 
any of the customers, prospective customers, their officers, agents and 
employees, of those he represents. 


(3) Accepting brokerage commission payments from others, or caus- 
ing or inducing others to make brokerage commission payments to any- 
one in connection with the purchase, sale, or marketing of livestock, 
meat or meat food products in commerce, unless brokerage services are 
actually rendered for the benefit of the payor of such commissions by 
the recipient of such commissions. 


(4) Selling or otherwise transfering to any packer or other person, any 
article, or engaging in any course of business, for the purpose of or with 
the effect of restraining commerce or apportioning purchases or sales of 
livestock, meat, or meat food products in commerce. 


The provisions of this Order will become effective on the first day 
after service of this Order on the respondent. 


Copies of this decision will be served upon the parties. 


(No. 19,389) 


In re MANUEL KARP, HERBERT HOFFMAN, BRYANT RICHMOND and 
MorRIS SALTER. P&S Docket No. 5577. Decided September 13, 
1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder as found herein. Respondents are ordered to cease and desist from said 
violations. 


Rodney J. Streff and Jory M. Hochberg, for complainant. 
Henry Himmelfarb, Los Angeles, CA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards-AMS, United States 
Department of Agriculture, alleging that respondent Morris Salter vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138; 
42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Morris Salter, hereinafter referred to as respondent Salter, is an 
individual d/b/a Salter Foods, Inc. and M. Salter Meat Company whose 
address is 5400 The Toledo, Long Beach, California. 


2. Respondent, during the period from April 1, 1974, through August 
31, 1974, was a packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Morris Salter, as an individual, or as an officer, director, 
agent, employee, owner or operator of any packer subject to the Act, 
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either directly or through any corporate or other device, in connection 
with purchases, sales, or distribution of livestock, meat, or meat food 
products, shall cease and desist from directly or indirectly: 


(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or understand- 
ing with anyone who he represents or with any officer, director, agent or 
employee of any customer or prospective customer, who he deals with di- 
rectly, indirectly, or as a representative for others, which involves the 
offering or giving by respondent, or anyone he represents, of any money, 
or any gift or service or more than nominal value to or for the benefit of 
any such officer, director, agent or employee of any customer or pro- 
spective customer of his or of those he represents, based upon or related 
to the purchase or sale of livestock, meat, or meat food products by such 
customer or prospective customer from or to respondent or those he 
represents. 


(2) Soliciting, attempting to induce or cause, inducing or causing, ac- 
cepting or receiving favored treatment or undue preference or advan- 
tage, either on his behalf or on behalf of those he represents, related to 
the purchase, sale, or marketing of livestock, meat, or meat food prod- 
ucts, in commerce, from any customer or prospective customer based on 
the offering or giving by respondent, his officers, agents or employees, 


or anyone he represents, of money or any gift or service of more than 
nominal value to or for the benefit of any of his own customers or pro- 
spective customers, their officer agents, directors, or employees or any 
of the customers, prospective customers, their officers, agents and em- 
ployees, of those he represents. 


(3) Accepting brokerage commission payments from others, or caus- 
ing or inducing others to make brokerage commission payments to any- 
one in connection with the purchase, sale, or marketing of livestock, 
meat or meat food products in commerce, unless brokerage services are 
actually rendered for the benefit of the payor of such commissions by 
the recipient of such commissions. 


(4) Selling or otherwise transfering to any packer or other person, any 
article, or engaging in any course of business, for the purpose of or with 
the effect of restraining commerce or apportioning purchases or sales of 
livestock, meat, or meat food products in commerce. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 19,390) 


In re KING MEAT PACKING COMPANY, INC., et al. P&S Docket No. 5576. 
Decided September 13, 1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder as found herein. Respondents are ordered to cease and desist from said 
violations. 


Rodney J. Streff and Jory M. Hochberg, for complainant. 
Henry Himmelfarb, Los Angeles, CA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards-AMS, United States De- 
partment of Agriculture, alleging that respondent Morris Salter violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 


decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 
7465). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. Morris Salter, hereinafter referred to as respondent Salter, is an in- 
dividual d/b/a Salter Foods, Inc. and M. Salter Meat Company whose ad- 
dress is 5400 The Toledo, Long Beach, California. 


2. Respondent, during the period from April 1, 1974, through August 
31, 1974, was a packer within the meaning of and subject to the provi- 
sions of the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Morris Salter, as an individual, or as an officer, director, 
agent, employee, owner or operator of any packer subject to the Act, 
either directly or through any corporate or other device, in connection 
with purchases, sales, or distribution of livestock, meat, or meat food 
products, shall cease and desist from directly or indirectly: 


(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or understand- 
ing with anyone who he represents or with any officer, director, agent or 
employee of any customer or prospective customer, who he deals with 
directly, indirectly, or as a representative for others, which involves the 


offering or giving by respondent, or anyone he represents, of any money, 
or any gift or service of more than nominal value to or for the benefit of 
any such officer, director, agent or employee of any customer or prospec- 
tive customer of his or of those he represents, based upon or related to 
the purchase or sale of livestock, meat, or meat food products by such 
customer or prospective customer from or to respondent or those he 
represents. 


(2) Soliciting, attempting to induce or cause, inducing or causing, ac- 
cepting or receiving favored treatment or undue preference or advan- 
tage, either on his behalf or on behalf of those he represents, related to 
the purchase, sale, or marketing of livestock, meat, or meat food prod- 
ucts, in commerce, from any customer or prospective customer based on 
the offering or giving by respondent, his officers, agents or employees, 
or anyone he represents, of money or any gift or service of more than 
nominal value to or for the benefit of any of his own customers or pro- 
spective customers, their officer agents, directors, or employees or any 
of the customers, prospective customers, their officers, agents and em- 
ployees, of those he represents. 


(3) Accepting brokerage commission payments from others, or caus- 
ing or inducing others to make brokerage commission payments to any- 
one in connection with the purchase, sale, or marketing of livestock, 
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meat or meat food products in commerce, unless brokerage services are 
actually rendered for the benefit of the payor of such commissions by 
the recipient of such commissions. 


(4) Selling or otherwise transfering to any packer or other person, any 
article, or engaging in any course of business, for the purpose of or with 
the effect of restraining commerce or apportioning purchases or sales of 
livestock, meat, or meat food products in commerce. 


(4) Selling or otherwise transfering to any packer or other person, any 
article, or engaging in any course of business, for the purpose of or with 
the effect of restraining commerce or apportioning purchases or sales of 
livestock, meat, or meat food products in commerce. 


The provisions of this Order shall become effective on the first day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 19,391) 


In re PRESTIGE FoopDs, INC., d/b/a RAYMOND MEAT COMPANY, WILLIAM 
ALTSHULER, and MORRIS SALTER. P&S Docket No. 5578. Decided 
September 13, 1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for 
violating the Act and the regulations in connection with their operations as a packer 
thereunder, as found herein. Respondents are ordered to cease and desist from said 
violations. 


Rodney J. Streff and Jory M. Hochberg, for complainant. 
Henry Himmelfarb, Los Angeles, CA, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards-AMS, United States De- 
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partment of Agriculture, alleging that respondent Morris Salter violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 
745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Morris Salter, hereinafter referred to as respondent Salter, is an 
individual d/b/a Salter Foods, Inc. and M. Salter Meat Company whose 
address is 5400 The Toledo, Long Beach, California. 


2. Respondent, during the period from April 1, 1974, through August 
31, 1974, was a packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. ; 


Respondent Morris Salter, as an individual, or as an officer, director, 
agent, employee, owner or operator of any packer subject to the Act, 
either directly or through any corporate or other device, in connection 
with purchases, sales, or distribution of livestock, meat, or meat food 
products, shall cease and desist from directly or indirectly: 
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(1) Attempting to enter into, entering into, continuing, cooperating in 
or carrying out any conspiracy, agreement, arrangement or understand- 
ing with anyone who he represents or with any officer, director, agent or 
employee of any customer or prospective customer, who he deals with 
directly, indirectly, or as a representative for others, which involves the 
offering or giving by respondent, or anyone he represents, of any money, 
or any gift or service of more than nominal value to or for the benefit of 
any such officer, director, agent or employee of any customer or prospec- 
tive customer of his or of those he represents, based upon or related to 
the purchase or sale of livestock, meat, or meat food products by such 
customer or prospective customer from or to respondent or those he 
represents. 


(2) Soliciting, attempting to induce or cause, inducing or causing, ac- 
cepting or receiving favored treatment or undue preference or advan- 
tage, either on his behalf or on behalf or those he represents, related to 
the purchase, sale, or marketing of livestock, meat, or meat food prod- 
ucts, in commerce, from any customer or prospective customer based on 
the offering or giving by respondent, his officers, agents or employees, 
or anyone he represents, of money or any gift or service of more than 
nominal value to or for the benefit of any of his own customers or pro- 
spective customers, their officer agents, directors, or employees or any 
of the customers, prospective customers, their officers, agents and em- 
ployees, of those he represents. 


(3) Accepting brokerage commission payments from others, or caus- 
ing or inducing others to make brokerage commission payments to any- 
one in connection with the purchase, sale, or marketing of livestock, 
meat or meat food products in commerce, unless brokerage services are 
actually rendered for the benefit of the payor of such commissions by 
the recipient of such commissions. 


(4) Selling or otherwise transfering to any packer or other person, any 
article, or engaging in any course of business, for the purpose of or with 
the effect of restraining commerce or apportioning purchases or sales of 
livestock, meat, or meat food products in commerce. 


The provisions of this Order shall become effective on the first day af- 
ter service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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WESTERN IOWA FARMS Co., ET AL. v. SIOUX CITY STOCK YARDS. P&S 
Docket No. 5556. Decided September 21, 1979. 


Stockyard regulation Rule 22 — annual minimum yardage fee — challenges 
to — Burden of proof — failure to sustain — Validity and reasonableness of 
Rule 22 upheld — Dismissal 


Where complainants failed to sustain their burden of proof that Rule 22 was invalid, unrea- 
sonable and discriminatory, the complaint is dismissed. 


John G. Liebert, Administrative Law Judge. 
Victor J. Lich, Jr., Omaha, NB, for complainants. 
Charles R. Wolle, Sioux City, IA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), instituted by a complaint filed by 16 of the 23 
market agencies engaged in business at the Sioux City Stock Yards chal- 
lenging the validity of a stockyard regulation (Rule 22) which provides 
that each market agency must pay an annual minimum yardage fee to 
the respondent calculated on 25,000 cattle and 55,000 hogs. * 


The Packers and Stockyards agency determined that Rule 22 was not 
in violation of the Act and initially refused to initiate a hearing. Sub- 
sequently, however, the agency permitted a hearing to be instituted on 
the basis of the complaints filed by the market agencies. 


Administrative Law Judge John G. Liebert filed an Initial Decision 
and Order on December 12, 1978, in which he held that Rule 22 is in- 
valid because it is unreasonable and discriminatory in its effect. He held 
(Initial Decision, pp. 32-33): 


The rationale of the Stock Yard in support of Rule 22 is that it is hoped that 
its imposition would generate more business by the smaller commission firms. 
There is no substantial showing that this result would reasonably be achieved. 


’ The complainants are: Western Iowa Farms Co., Brown, Goff and Foster Commission 
Co., Flynn Commission Co., Scott Commission Co., Hudson Coe Livestock Market Agency, 
Ingwersen Commission Co., Lee Livestock Commission Co., Peterson, Helseth and Raby 
Livestock Commission, Progressive Farmers, Rice Brothers Commission Co., Sioux City 
Livestock Commission Co., Steele, Siman and Co., Swanson, Gilmore and Caroll, Waitt and 
Hruska Commission Co., Wood Brothers and Gehan Livestock Exchange. 
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On the other hand, it was pointed out that reduction of small firms might cause 
some fall-off in the overall business of the Stock Yard. We consider it to be a 
salient fact that the imposition of the Rule would in all expectation cause the 
demise of many of the small firms without reasonable assurance of enhanced or 
even commensurate benefit to the Stock Yard. 


One alternative for the firms which cannot meet the quotas is to require that 
their pro-rata charges would be increased above the fixed rates if they choose to 
continue to do business at the Stock Yard. This discriminates against them 
financially in favor of the larger firms meeting the quotas which would be 
charged only the fixed rates. While this aspect of “discrimination” is not 
treated in Regulation § 203.12, supra, it is very real and obvious. 


The other alternatives available to the smaller firms not meeting their quotas 
is to go out of business altogether, go out of business in one specie of livestock, 
or to merge. In this connection we conclude that the rationale of the Secretary’s 
decision in the Carpenter-Walsh decision, supra, is equally viable today. We 
conclude that the use of quotas which tend to liquidate commission firms can 
easily bring about a monopoly of one or two firms by successive eliminations of 
the firms doing the least business. This in the main is unreasonable and illegal. 
Evidence for the use of a quota system by a stockyard must be conclusive in 
demonstrating the benefits of its use in each particular situation which would 
be substantial enough to off-set the evils inherent in the tendency towards crea- 
tion of monopolies if it is to be employed. We conclude that no such evidence 
has been presented in the instant situation. 


Respondent appealed to the Judicial Officer, to whom final adminis- 
trative authority has been delegated to decide the Department’s cases 
subject to the Administrative Procedure Act (7 CFR 2.35).? 
Respondent’s request for oral argument before the Judicial Officer, 
which is discretionary (7 CFR 1.145 (d) ), is denied since the issues have 
been thoroughly briefed and oral argument would appear to serve no 
useful purpose. 


For the reasons set forth below, I believe that the stockyard’s Rule 22 
is a reasonable and valid exercise of its management responsibilities un- 
der the 1968 amendments to the Act, which added the following 
provisions (7 U.S.C. 208 (b) ): 


(b) It shall be the responsibility and right of every stockyard owner to 
manage and regulate his stockyard in a just, reasonable, and nondiscriminatory 
manner, to prescribe rules and regulations and to require those persons en- 
gaging in or attempting to engage in the purchase, sale, or solicitation of live- 


* The office of Judicial Officer is a career position established pursvant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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stock at such stockyard to conduct their operations in a manner which will fos- 
ter, preserve, or insure an efficient, competitive public market. Such rules and 
regulations shall not prevent a registered market agency or dealer from ren- 
dering service on other markets or in occasional and incidental off-market 
transactions. 


Other statutory language authorizing stockyard owners to issue regu- 
lations, in effect since the Act was originally enacted, was not altered by 
the 1968 amendments, except to designate the paragraph as subsection 
(a) preceding the aforesaid amendment, viz. (7 U.S.C. 208 (a) ): 


§ 208. Unreasonable or ‘discriminatory practices generally; rights of stock- 
yard owner of management and regulation 
(a) It shall be the duty of every stockyard owner and market agency to 
establish, observe, and enforce just, reasonable, and nondiscriminatory regu- 
lations and practices in respect to the furnishing of stockyard services, and 
every unjust, unreasonable, or discriminatory regulation or practice is pro- 
hibited and declared to be unlawful. 


The right and duty of a stockyard owner to regulate the activities of 
the market agencies engaged in business at the stockyard, in a just, 
reasonable and nondiscriminatory manner, was set forth at length in an 
amended policy statement issued by the Packers and Stockyards 
Administration following the 1968 statutory amendment set forth 
above, as follows (9 CFR 203.8; see, also, 9 CFR 203.12): 


§ 203.8 Statement with respect to regulations and practices of stockyard 
owners and market agencies. 


(a) Stockyard services furnished by stockyard owners and market agencies 
pursuant to a reasonable request must be reasonable and nondiscriminatory. 
Stockyard owners and market agencies have the statutory right and duty to 
establish, observe, and enforce regulations and practices, which are not un- 
reasonable or unjustly discriminatory, with respect to the furnishing of stock- 
yard services. 


(b) The Packers and Stockyards Administration encourages stockyard own- 
ers and market agencies to make innovations and to establish and enforce regu- 
lations which foster efficient and competitive livestock markets. Section 201.4 
of the regulations under the Packers and Stockyards Act (§ 201.4 of this 
chapter) emphasizes the importance of self-regulation by the livestock industry. 
It provides for the “legitimate application or enforcement of any valid bylaw, 
rule or regulation, or requirement of any exchange, association, or other organ- 
ization, or any other valid law, rule or regulation, or requirement to which any 
packer, stockyard owner, market agency, dealer, or licensee shall be subject 
which is not inconsistent or in conflict with the act and these regulations.” 


(c) The livestock industry is in a constant state of transition. Rapid changes 
in the industry require a continual appraisal by stockyard owners and market 
agencies of their regulations, practices, facilities, and services to meet the de- 





WESTERN IOWA FARMS CO. v. SIOUX CITY STOCK YARDS 1299 
Cite as 38 A.D. 1296 


mands of the changing industry and to insure improved, efficient services for 
market patrons. 


(d) Livestock owners today have many alternative methods of buying and 
selling livestock which were not available at the time the Packers and Stock- 
yards Act became law. Terminal livestock markets and auction markets com- 
pete with each other as well as other marketing channels, and stockyard owners 
and market agencies must continually seek ways to improve services and 
facilities offered to livestock owners. Subject to reasonable regulation, the right 
to control and conduct the business of a public stockyard remains in the stock- 
yard company, and the right to impose reasonable requirements on its members 
remains in the livestock exchanges. The Packers and Stockyards Act, 1921, 
does not abridge the right of the stockyard owner and livestock exchange to 
conduct their businesses and to establish and enforce regulations and practices 
not in conflict with the purposes of the law. 


(e) Livestock market owners are not required to obtain a Federal certificate 
of public convenience and necessity before engaging in the business of operat- 
ing a stockyard as a stockyard owner and conversely, they are not required to 
obtain Federal Government approval before they cease operations. The Packers 
and Stockyards Act does not prohibit a stockyard owner from changing the 
character of the market business. Nothing in the Act prohibits a stockyard 
owner from converting his operations from a terminal market to an alternative 
method of doing business. Nothing in the Act prohibits the stockyard owner 
from operating the new business alone or in association with other persons, in- 
cluding some or all of the market agencies previously engaged in business at the 
terminal stockyards. 


(f) Market agencies at a terminal livestock market have invested time, re- 
sources, and effort in establishing their businesses at the market. As long as a 
terminal livestock market continues in business as a terminal market, the mar- 
ket agencies at the market, cannot be removed arbitrarily or capriciously by the 
stockyard owner. There must be good and sufficient reasons for any such 
action. Similarly, the number of market agencies operating at the terminal mar- 
ket may be reduced only if such action is reasonably required to foster and in- 
sure an efficient, competitive livestock market. 


(g) Whenever a stockyard owner engaged in operating a terminal livestock 
market elects to make a significant change affecting persons engaged in busi- 
ness at the stockyard, reasonable notice must be given to the public and to all 
persons engaged in business at the stockyard. The notice should be given as 
much in advance as possible before the date the stockyard owner proposes to ef- 
fect any such change. Although there is no legal requirement that stockyard 
owners consult with appropriate market representatives before deciding on 
rules or regulations affecting them, the Packers and Stockyards Administra- 
tion encourages such consultation. (See Hearings before the Subcommittee on 
Livestock and Grains of the Committee on Agriculture, House of Represent- 
atives, 90th Cong., first session on H.R. 6231, p. 23; and S. Rept. No. 1331, 
90th Cong., second session, p. 2). Similarly, the market agencies and dealers 
should consult with stockyard owners on proposed rules or regulations affect- 
ing them or market services. In the event of a complaint, consideration will be 
given as to whether or not the views of the respective parties were fairly con- 
sidered by the stockyard owners, market agencies, or dealers. The Packers and 
Stockyards Administration, wherever possible, will give recognition to the 
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mutual agreements between market agencies or dealers and stockyard owners, 
provided that such agreements are consistent with the provisions of the Act. 


(h) Stockyards no longer have a monopolistic position in the field of livestock 
marketing. Subject to review by the Secretary, a stockyard owner can deny a 
person the right to establish a business as a market agency or dealer at the 
stockyard for good cause. Registration with the Secretary as a market agency 
or dealer does not automatically require that the stockyard owner shall provide 
the registrant with facilities to do business on a market: To alleviate future mis- 
understandings about the privilege of establishing 4 business at a stockyard, a 
stockyard owner should publish rules to inform individuals and firms of the re- 
quirements for establishing a business at the stockyard. 


— oe 


(j) The Packers and Stockyards Administration has the responsibility of giv- 
ing consideration to thé issuance of a complaint whenever it has reason to be- 
lieve that any stockyard owner or market agency has violated the Act. In the 
formal administrative proceeding initiated by any such complaint, it is the re- 
sponsibility of the Judicial Officer of the Department to determine, after full 
hearing, whether the stockyard owner or market agency has violated the Act. 


(k) The Packers and Stockyards Administration does not favor or endorse 
any one system of livestock marketing over any other system of marketing. The 
views set forth in this statement regarding coverting from one system to an- 
other are solely for the purpose of setting forth our interpretation of the appli- 
cable legal provisions inasmuch as questions have arisen with respect to these 
matters, This statement is for the purpose of settng forth the views of the Pack- 
ers and Stockyards Administration to guide those persons engaged in business 
as market agencies or as stockyard owners in establishing, observing, and en- 
forcing regulations and practices in the control and conduct of their business. 


FINDINGS OF FACT 


1. The complainants are 16 of the 23 market agencies, also called com- 
mission firms, which held registrations under the Packers and Stock- 
yards Act, 1921, as amended, and which were doing business at the 
Sioux City Stock Yards when Rule 22 was made effective. 


2. The respondent, Sioux City Stock Yards, is the owner of the 
terminal stockyard market facility at Sioux City, Iowa, and is a division 
of United Stockyards Company which owns stockyard facilities at 10 
other terminal markets. 


3. Livestock are sold at the Sioux City Stock Yards pursuant to two 
methods of sale. Fat or slaughter livestock are generally sold by the pri- 
vate treaty method in which an employee of a commission firm negoti- 
ates the sale price privately with the buyer, in pens assigned to the com- 
mission firm by the stockyard operator. Prior to the opening of the mar- 
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ket, the potential buyers gather at the head of the sales alleys, and gen- 
erally the order in which the buyers will have an opportunity to nego- 
tiate on the livestock is determined by drawing lots, but the commission 
seller has the right to select the buyer in any reasonable manner. Feeder 
and replacement livestock are generally sold by the public auction 
method of sale. 


4. The purchasers of fat or slaughter livestock which are sold by pri- 
vate treaty are generally registered order buyers, who buy on order for 
packing companies, or emp)oyees of meat packing companies. The pur- 
chasers of feeder and replacement livestock are generally farmers or 
people who feed livestock. 


5. At a terminal stockyard such as Sioux City, the stockyard owner 
provides the land, facilities and some services (such as weighing), and 
the market agencies (i.e., commission firms) provide the solicitation and 
selling service. The livestock shipper pays a yardage fee for the stock- 
yard owner and a commission to the market agency. The market agency 
deducts the yardage fee from the gross proceeds due to the shipper and 
pays it to the stockyard owner. Accordingly, the stockyard owner’s rev- 
enue is almost entirely dependent on the volume of livestock handled by 
the market agencies. ° 


The current yardage rates at Sioux City are $2.10 per head for cattle 
and $.80 per head for hogs. The current commission rates are $2.20 per 
head for cattle and $.90 per head for hogs. 


6. Rule 22 is a stockyard regulation made effective by respondent on 
September 20, 1977, originally to be applicable to livestock receipts in 
calendar year 1978 and thereafter, but delayed for a year as a result of 
this litigation. It provides that each market agency (except newly 
established firms) shall pay to the respondent an annual minimum yard- 
age calculated upon 25,000 cattle and 55,000 hogs. Under Rule 22, the 
market agencies would pay the usual yardage fees to the respondent dur- 
ing each calendar year (deducted from the gross amount due to their 
shipper-customers), but at the end of the year those which had not 
handled at least 25,000 cattle and 55,000 hogs would owe an additional 
amount to the respondent so that the total annual yardage paid by them 
would equal the yardage fees calculated on 25,000 cattle and 55,000 
hogs. 


At the end of the year, a market agency which did not meet the 
minimum quota would have several options. It could (i) pay the 
additional sum to the respondent; (ii) merge with another firm so that 


* About 5% of Sioux City Stock Yards’ total yardage receipts is from livestock shipped by 
packers to the stockyard and not handled by the market agencies. 
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the minimum quotas would be retroactively met by their combined live- 
stock receipts for the year; (iii) discontinue handling one species (if it 
failed to meet the quota in only one species); or (iv) go out of business 
completely (without any obligation to pay an additional sum to respond- 
ent) 


Specifically, Rule 22 provides: 


In order to foster, preserve and insure an efficient competitive public market, 
every market agency engaged in the sale of livestock on a commission basis at 
the Sioux City Stockyards shall conform to the following minimum standards: 


1. Each market agency engaged in selling cattle and calves on a commission 
basis shall guarantee and pay to the Sioux City Stock Yards a minimum per an- 
num yardage revenue equal to an amount computed on the basis of 25,000 cat- 
tle multiplied by the cattle yardage charge in effect during each calendar year 
(auction ring fees shall not be considered yardage revenue). 


2. Each market agency engaged in selling hogs and feeder pigs on a com- 
mission basis shall guarantee and pay to Sioux City Stock Yards a minimum per 
annum revenue equal to an amount computed on the basis of 55,000 hogs multi- 
plied by the hog yardage in effect during each calendar year. 


The above minimum standards shall be effective for the calendar year 1978 
and each year thereafter. Any market agency that does not comply with the 
minimum standards set forth in this rule shall have thirty days after the end of 
the year to pay any deficiency. Failure to pay shall cause its registration at the 
Sioux City Stock Yards to be canceled and the privileges of the market denied. 


Each new market agency that commences business at the Sioux City Stock- 
yards shall have completed two full calendar years of operation before the 
above minimum standards shall apply. New market agency shall not mean pur- 
chase or merger of existing firms. 


7. Rule 22 was initiated by the Sioux City stockyard management in 
an effort to increase livestock receipts at the market. Between 1959 and 
1977, the cattle receipts at the market declined from 1,725,373 to 
722,376 and the hog receipts declined from 2,188,232 to 1,611,583. The 
cattle and hog receipts at the Sioux City Stock Yards from 1959 through 
1977 were as follows: 


SIOUX CITY STOCK YARDS CATTLE AND HOG RECEIPTS, 1959 — 1977 
YEAR CATTLE HOG 


1959 1,725,373 2,188,232 
1960 1,600,103 1,826,620 
1961 1,664,402 1,919,258 
1962 1,651,098 1,988,299 
1963 1,450,507 2,027,736 
1964 1,520,659 1,975,461 
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SIOUX CITY STOCK YARDS CATTLE AND HOG RECEIPTS, 1959-1977 


YEAR CATTLE HOG 

1965 1,491,196 1,679,488 
1966 1,381,715 1,747,870 
1967 1,300,088 1,844,258 
1968 1,225,342 1,937,934 
1969 961,596 1,869,242 
1970 880,007 1,909,417 
1971 800,393 2,000,077 
1972 706,493 1,763,600 
1973 814,008 1,771,849 
1974 881,454 2,126,159 
1975 895,286 1,660,364 
1976 852,095 1,683,223 
1977 722,376 1,611,583 


8. Before instituting Rule 22, the stockyard management tried a num- 
ber of other measures to increase livestock receipts. Between 1972 and 
1975, they spent $4 1/4 million in improvements at the yards. ‘ For 
about five years, respondent subsidized employees for the commission 
firms to enable them to hire high caliber solicitors and salesmen. In 
addition, respondent pays the commission firms $20 a day for a 
maximum of five days to subsidize Western solicitation efforts. 


Respondent has had various advertising programs in addition to the 
Market News Foundation, which is the promotional arm of the stock- 
yard financed by the respondent, the commission firms and other per- 
sons (such as order buyers) engaged in business at the market. Respond- 
ent made it mandatory for all market agencies and other persons en- 
gaged in business at the market to belong to the Market News Founda- 
tion. Respondent also issued a rule that all commission firms must have 
a qualified salesman for each species of livestock they handle in order to 
give better service to the shipper-customers. 


Notwithstanding these efforts, Sioux City receipts continued on a gen- 
eral downward course, and Sioux City continued to get only a small per- 
centage of the livestock available in the area. 


9. Respondent’s management felt that a number of commission firms 
at Sioux City were not doing an adequate solicitation job in the country, 
which is vital to obtaining livestock receipts at the market. One of re- 
spondent’s officials who regularly visits farm groups reported consider- 
able comment from livestock producers and feeders that they had not 


* During that period, some expense had to be incurred to comply with environmental and 
other regulatory requirements. Respondent decided to make substantial additional im- 
provements to make the stockyard more efficient, including a complete rebuilding of the 
cattle division, putting it all under a roof with new pens and scales. 
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been contacted by a commission firm from the market in years. 


Respondent’s general manager, L. V. Kuhl, visited with stockyard 
managers and commission firms at St. Paul, Minnesota, and Louisville, 
Kentucky, where quota systems similar to respondent’s Rule 22 had pre- 
viously been instituted. They felt that their quota systems had been very 
beneficial to their markets and that their receipts would have been sub- 
stantially lower without the quota systems. 


10. The first quota system (25,000 cattle, 50,000 hogs and 15,000 
sheep) was instituted at St. Paul, Minnesota, as of October 1, 1970, and 
in 1974 it became the largest livestock market in the Nation, which posi- 
tion it maintains today. Previously, it was second or third largest in: re- 
ceipts. Joel Bennett, President of the St. Paul Union Stockyards, testi- 
fied with respect to its quota system (Tr. 336): 


A. We are very pleased with the results of it. I think certainly one of the 
reasons, we felt, that contributed to our becoming the largest market was this 
particular rule. 


The Louisville, Kentucky, quota system was instituted in 1971, with 
quotas of 20,000 for cattle and 40,000 for hogs. * Bennett Stenberg, who 
had been the general manager of the Bourbon Stockyard Company in 
Louisville, Kentucky, testified as to the “absolutely beneficial” results 
(Tr. 426) from their quota system (Tr. 420-438). 


11. Respondent’s management hoped that Rule 22 would provide the 
necessary incentive to the commission firms to work harder and increase 
livestock receipts. The rule was also intended to make the small com- 
mission firms more financially sound so that they could hire and retain 
qualified people, thereby giving better service to their shipper-cus- 
tomers. 


Although the Sioux City management believes that any firm could 
meet the quotas, looking at the personnel in some of the firms, it does 
not believe that some firms will meet the quotas. The stockyard manage- 
ment is not aiming at any mergers of firms, but if mergers occur to meet 
the quotas, the stockyard management hopes that it will strengthen the 
commission firms so that they can give better service to their customers 
and attract more livestock to the market. 


12. The figure of 25,000 for cattle was determined as the quantity 
that could be handled by one person, and also the quantity needed to pro- 
vide adequate revenue from this source to the firm. The Sioux City 


° A similar quota system was also instituted at St. Joseph, Missouri, effective January 1, 
1978. 
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commission firm rate case in 1958 determined that one salesman could 
very adequately handle 20,000 cattle at that time, and the present stock- 
yard facilities make it much easier to handle cattle at the stockyard. The 
25,000 cattle quota at the St. Paul stockyard was also a factor in this re- 
gard. 


The 55,000 figure for hogs would bring the same income to a com- 
mission firm as from 25,000 cattle, which is the minimum amount of 
revenue the stockyard management felt the commission firm would 
need from this source to employ the necessary help to adequately service 
its customers. The figure was set slightly higher than St. Paul’s 50,000 
quota for hogs since Sioux City is a larger hog market (the largest in the 
Nation). 


13. Prior to filing its Rule 22, respondent’s general manager visited 
with the Packers and Stockyards Administration personnel in framing a 
reasonable quota rule for the stockyard. He also discussed the imposition 
of a quota system with Duane Raby, then president of the Sioux City 
commission firms’ organization. Mr. Raby requested that the rule not be 
put in effect because he thought he had enough influence with the firms 
to get them to work harder and to influence some firms to merge to 
make a more viable firm out of two or more firms. Respondent’s general 
manager acquiesced in this delay, but when he felt that no results were 
being accomplished, he discussed the proposed Rule 22 with some of the 
commission firms at the market and then called a meeting of all of the 
commission firms on July 11, 1977, to advise them of the imposition of a 
quota system and to get their suggestions. The commission firms sug- 
gested that a provision for newly established firms be included, which 
was adopted. The rule was then issued, effective for the 1978 calendar 
year, but subsequently delayed for a year as a result of this litigation. 


14. Richard A. Welding, Executive Secretary of the Sioux City Live 
Stock Exchange (a trade association consisting of commission firms, 
order buyers and dealers operating at Sioux City), agrees with respond- 
ent that there are “livestock in large numbers within the drawing area of 
this market that are not coming to the market,” and that “steps have to 
be taken to try to improve the volume of livestock that is going through 
our market” (Tr. 55), but he believes that Rule 22 would result in less 
volume coming to the market. He testified that only 9 commission firms 
would have met the quotas in both cattle and hogs in 1977. Based on the 
first quarter of 1978, he estimated that 7 of the commission firms would 
not qualify in both cattle and hogs and he questioned whether 5 other 
firms would make either one or the other species in 1978. In his opinion, 
Rule 22 would eliminate some commission firms and cause the merger of 
others, which would result in fewer solicitors, less volume and less 
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buying power. He felt that if a firm dropped one species because it could 
not meet its quota in that species, this would be an unhealthy situation 
because the firm could not then solicit both species when contacting a 
shipper. 


15. Robert E. Cunningham, Executive Secretary of the Omaha Live- 
stock Exchange, testified that small market agencies serve a useful pur- 
pose at a stockyard, particularly in offering service to small livestock 
shippers. He testified hypothetically that if Rule 22 at the Sioux City 
market were to eliminate 7 to 9 of the smaller market agencies at Sioux 
City, either by way of merger or by termination, it would result in fewer 
solicitors going into the country to solicit livestock, and fewer buyers 
could cover the livestock in the market, thereby reducing the number of 
competing buyers for the livestock. He testified that the more com- 
mission firms there are on the market, the more businesses there are 
which are separately trying to achieve the best sales in that market on a 
given day. He felt that a mistake was made at his market in Omaha 
when they tried to promote mergers of some of the smaller firms, and he 
believes that part of the reason for the decline in receipts at Omaha is 
because fewer men are on the road as a result of fewer commission firms. 


16. Hugh Mactier, President and principal owner of Western Iowa 
Farms Company, which is engaged in a number of businesses, including 


commission firms at Omaha and Sioux City, testified that if Rule 22 be- 
came effective, he would probably merge his small Sioux City com- 
mission firm, but that it would cause some of the smaller firms to close 
and “some of the personnel or most of the personnel would probably 
drop right out of business” (Tr. 300). He testified that “if you reduce 
people, you reduce livestock” (Tr. 304). He felt that some of the persons 
now shipping to the small firms would leave the Sioux City market if the 
small commission firms were no longer there. Mr. Mactier conceded, 
however, on cross examination, that if the personnel from small firms 
remained on the yards (which he felt in all probability would not hap- 
pen), their former shippers would probably still ship to them in the new 
firm, so “a very important question here will be with the rule in effect 
whether the people will stay, that is the sales agent or individual sales- 
men, will stay at the yards or not” (Tr. 318). 


Mr. Mactier also testified that small firms can give greater service toa 
select clientele than big firms, and that if a commission firm had to drop 
a species, it would lose revenue without saving office or other expenses. 


Mr. Mactier testified that with fewer selling agencies, a large pur- 
chaser of livestock conceivably would have access to 80 or 90 percent of 
the livestock available for sale that day. However, he also explained that 





WESTERN IOWA FARMS CO. v. SIOUX CITY STOCK YARDS 1307 
Cite as 38 A.D. 1296 


to the extent that a particular packer would not need as many buyers on 
the market to cover the reduced number of commission firms, that 
would not decrease buying competition because a particular packer’s 
buyers do not compete against other buyers employed by the same 
packer. Specifically, he testified (Tr. 309-311): 


There is competition you have in the market itself after the cattle or hogs or 
whatever arrive at the market. That is the buying competition that is for that 
livestock. If this has not been explained before, I would like to take just an 
example of what happens in markets. Let’s take a major buyer in the market, 
such as Dubuque in Omaha or United Order Buyers here in Sioux City or what- 
ever. They have so many buyers, be it four, five, eight, whatever, and these 
buyers, within markets, are assigned certain territories in which they are to 
operate. Now, there is nothing wrong in that because, if Dubuque has, say, six 
buyers in Omaha as an example, one would be assigned to a division where one 
of our firms is and another to a division where another of our firms is and, 
obviously, those two buyers are not going to roam around the yards bidding 
against each other for the procurement of cattle for Dubuque. The same thing 
would happen here with United Order Buyers, which is a large order buyer 
firm. With so many buyers they can handle, at the current time, maybe four or 
five places where they might go with their buyers when the market opens in the 
morning. Currently there are 21 firms still left here in existence, 21 places 
where buyers go to procure livestock. Now, if you get this down to where there 
is ten or eight or five or whatever it is and you are still doing private treaty sel- 
ling, a large purchaser of livestock using this same number of buyers that he 
has now goes out in the morning and conceivably would have access to 80 or 90 
per cent of the livestock available for sale that day simply by following the pro- 
cedures that are allowed under the rules and and regulations of the market. 


Now, the other kind of competition we are talking about is the competition 
between markets and between market agencies for procurement of the live 
stock in the country. Now, Omaha and Sioux City and the other markets are out 
where they touch, compete for this product. This is done by price. If Omaha is 
getting more for a certain class of cattle than Sioux City, some of those cattle 
are going to Omaha because price attracts them. Cattle will go to where the best 
available price is. Someone has to do that so the markets between themselves 
compete and the market agencies on a market compete because, in order for 
Ingwersen or anybody else to do business, you have got to get them to say I will 
consign my cattle to Ingwersen at Sioux City. Someone has to do that. 


17. In addition to the testimony by Mr. Mactier, who testified that he 
would probably merge his small Sioux City commission firm, owners or 
partners of five other small commission firms indicated that they were 
not sure what alternative they would take if the rule became effective. ® 


® One of the five bought out his partner, who left the market. The witness testified that 
Rule 22 was one strong reason for his partner leaving, although he admitted that he told 
Mr. Kuhl his partner left primarily because he wanted to be a dealer or order buyer (Tr. 
155-157). Another of the five testified that operating in the country is an “avenue I’ve 
thought of,” and he did not believe he would merge with anyone (Tr. 146). 
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The owner of one of the five testified that “I just feel that if this thing 
goes through this way, well, I think I'll just up and go to the country” 
(Tr. 124). “That’s the way I feel about it now” (Tr. 125). The owner of 
another firm testified that he sold his small commission firm because of 
the rule and became the employee of another firm at the market, while 
another witness testified that he merged his small commission firm, 
partly because of the rule, and remained at the market, 


CONCLUSIONS 


The 1968 amendments to the Act, which added 7 U.S.C. 208 (b), 
quoted above, were enacted for the express purpose of making it clear 
that a stockyard owner has the right to regulate the activities of the 
commission firms engaged in business at the stockyard in a just, reason- 
able and nondiscriminatory manner. 


The House Report on the 1968 amendments states (H. Rep. No. 575, 
90th Cong., 1st Sess., pp. 1-3): 


The primary purpose of this bill is to make clear that a stockyard owner has 
the responsibility and right to manage his stockyard in a just, reasonable, and 
nondiscriminatory manner, and to require persons operating at the stockyard 
to conduct their operations in a manner which will foster, preserve and insure 
an efficient, competitive market, while preserving to the Secretary of Agricul- 
ture the right under the Packers and Stockyards Act to prevent any abuse of 
authority by the stockyard owner with respect to the matters involved in the 
bill. 


*~ ke & 


The need for the terminal stockyard owner to have clear-cut authority to 
manage the stockyard arises from the fact that the stockyard owner provides 
the facilities, while the actual selling is done by the commission firms. Some 
stockyard owners have investments exceeding $15 million. The stockyard 
owner provides free pen space to the commission firms, and the stockyard 
owner’s revenue is dependent upon the yardage charges collected upon the live- 
stock sold by these commission firms. 


The commission firms at a terminal market are, in effect, the selling arm of 
the stockyard. The stockyard company’s existence is dependent upon the ability 
of the commission firms at the stockyards to obtain consignments to the mar- 
ket. 


I am particularly aware of the background and purpose of the 1968 
amendments since I was administrator of the Department’s Packers and 
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Stockyards regulatory program ’ from December 1962 to January 1971, 
and testified, along with Assistant Secretary George L. Mehren and 
Deputy Assistant Secretary Rodney E. Leonard, in support of the pro- 
posed legislation. * The testimony before the House and Senate Sub- 
committees was essentially the same. Following are excerpts from the 
House Subcommittee hearings: 


Mr. Leonard. * * * 


We believe that stockyard owners today have broad power to manage and 
control their market facilities. However, the precise extent of their authority is 
subject to serious question. Any mistake by a stockyard owner as to his 
authority which results in preventing a person from operating at the stockyard 
could result in great monetary damages being imposed against the stockyard 
owner. Under those conditions, many stockyard owners fear to exercise the 
authority which they probably now have. Clarifying legislation is, therefore, 
desiraable. 


| 


The ability of the terminal marketing system to survive in the marketing sys- 
tem of the next decade or two may well depend upon giving the stockyard 
owners sufficient authority to manage their stockyards, as is provided by this 
bill. Some terminal stockyards have ceased operating as terminal markets in re- 
cent years. Others may cease operations in the not-too-distant future. [p. 9] 


* * *& 


Mr. Mayne. Mr. Secretary, would the owner also have the right under these 
proposed amendments to make it impossible for a commission firm to continue 
to operate in the yard if he had been operating there for some years? 


Mr. Leonard. Well, the Secretary, under this legislation, would have no di- 
rect authority other than to review an action of the stockyard owner. 


Mr. Mayne. I did not ask if the Secretary could. I asked if the owner could. 
Does this not give the owner the power to revoke, to all practical effects, as well 
as to give the original authority to him? 


Mr. Leonard. Well, yes. Again it has to be on a fair, reasonable, and nondis- 
criminatory basis. That is in the view of the Department. 


Mr. Mayne. All right. I notice that on page 3 of your statement, the fourth 
paragraph, you state: 


Some commission firms exert more effort in convincing shippers and buyers 
to do business away from the stockyard than in getting business to be handled 
at the stockyard. 


7 The regulatory agency was a Division of the Consumer and Marketing Service until May 
8, 1967, when it became a separate Administration in the Department. 


® Hearings before the Subcommittee on Livestock and Grains of the Committee on Agri- 
culture, House of Representatives, 90th Cong., 1st Sess., on H.R. 6231 (June 5 and 6, 
1967), Serial K; Hearings before a Subcommittee of the Committee on Agricvulture and 
Forestry, U.S. Senate, 90th Cong., 2nd Sess., on S. 1149 and H.R. 10673 (January 25 and 
26, 1968). 
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Are you talking now about commission firms that operate with their princi- 
pal place of business the terminal market? 


Mr. Leonard. Yes. 


Mr. Mayne. I wish that you would expand on that a little more. I must con- 
fess that is news to me that commission men do that. The commission men that 
I have known seemed to be very interested in trying to preserve and foster the 
stockyard in Sioux City, for example. 


Mr. Leonard. I would like to have Mr. Campbell respond to that question. 
Mr. Mayne. Very well. 


Mr. Campbell. I believe that Sioux City is one of the markets where most of 
the commission firms do exactly as you say. They have a strong interest in con- 
ducting business on the market, but you have other markets where at least 
some firms do not have that same interest of doing most of their business at the 
public market. To use an illustration, we have the Denver stockyards, which has 
disposed entirely of its terminal market activity because their receipts went 
down so fast. The Denver stockyards management claims that the reason that 
they had to close as a terminal market, primarily, is due to the fact that so 
much off-market business was done by the commission firms at Denver. [p. 11] 


eo 28 


Mrs. May. One final question, and then I will go through. 


I just want to get some of the things clarified for the record. I think that this 
question is very germane on this subject. You have indicated the terminal mar- 
ket at Sioux City is working well. Evidently is not having any trouble—am I 
correct? 


Mr. Leonard. Yes. 


Mrs. May. Under this bill will this hurt their operations as they are now be- 
ing conducted with these commission firms and the organizations that are us- 
ing their stockyards. 


Mr. Leonard. It would be our judgment that it would not damage the opera- 
tion of their stockyards. 


Mrs. May. This is a case, however, where they actually do not need the legis- 
lation—that has been the present experience. Are there other areas that you 
think this is needed? 


Mr. Leonard. There has been more difficulty, obviously, in places other than 
Sioux City. 


Mrs. May. Is that the reason for this? It is working well there in Sioux City. 
Perhaps in other areas it might net be working so well—that the markets are 
not working as well—their business is declining. Is the main factor, that the 
owners do not have the right to discriminate and pick and choose their commis- 
sion agents is that the main reason or is that just one factor? 


Mr. Leonard. It is very difficult to try to specify why these changes occur. 
As the Congressman indicated, the commission merchants there do seek, appar- 
ently, to make that market function well but to what degree this same rapport 
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does exist in other markets you know is very hard to pin down. 
Mrs. May. That is all, Mr. Chairman. Thank you. 
Mr. Purcell. I have one or two questions, or at least comments. 


The whole object of this proposed amendment, or the bill, if you want to call it 
that, is to give a more businesslike control to the owners of the stockyards than 
they feel they have. This is basically a true statement, is it not? 


Mr. Leonard. Thatis right. 


Mr. Purcell. Then is it not also true that Sioux City and the other cities—do 
you call them river markets—is Sioux City what you call a river market? 


Mr. Leonard. Yes. 


Mr. Purcell. The river markets are those that remain strong, generally 
speaking, are they not? 


Mr. Leonard. Yes, generally. 


Mr. Purcell. In fact, Sioux City, and I suppose Omaha and a few up in that 
general area are more or less the models that we hope all terminal markets 
would be able to emulate or to function like—is this true? 


Mr. Leonard. Yes, sir. The receipts in those markets have held up very 
well. [p. 17] 


* * * 


Mr. Purcell. And would this not tend to strengthen the free enterprise sys- 
tem that we all certainly want to see function and give the operator of a stock- 
yard more control over the principles of free enterprise with more frankness 
and considerably less bureaucracy involved in it? 


Mr. Leonard. Yes, sir. This bill and our purpose is to encourage them to do 
just exactly that.[p. 18] 


oe « 


Mr. Campbell. I think you might want to make a distinction between the 
farmer’s right and the stockyard owner's right. We certainly in the Department 
would not want to do anything to interfere with any farmer’s right to choose 
whatever marketing outlet he wants, be it the terminal, the auction, or selling 
directly. But look at it from the stockyard owner’s viewpoint, he might have a 
$10 million or $15 million facility, and we are trying to see what rights he 
should have to control the people who operate at this market. He has provided 
the facilities. Certainly if he has a $15 million investment and his only return is 
from the actions of other people, the commission men that he is giving free 
space to to set up a business, then we feel that he should have the right to exer- 
cise sufficient contro) over those salesmen for the market to stay in business, 
Really, that is what it boils down to, so that they have the right to survive or 
they wil] have to close. 


Two terminal markets in recent years have shifted to auction markets, and 
more are considering going to the auction system. So, really, the terminal mar- 
ket is at a period of change and possible crisis. 
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In looking ahead 10 to 15 years, some economists, including economists in 
our own Department, feel that terminal markets may not be here 15 years from 
now. 


Mr. Rarick. I can agree with that if they are not performing a profitable 
market for the farmer. 


Mr. Campbell. We feel that it should be left up to the producers to deter- 
mine and the stockyard owners themselves to determine their destiny. If they 
cannot survive in the next decade or two just on their own efficiency, I am sure 
that it is in the best interests of everyone to come up with a more efficient sys- 
tem. We would like to see them at least have a chance, that is, for the stockyard 
owner to be able to exercise sufficient free enterprise management over his own 
stockyards so that if he can run an efficient, competitive market, it will be 
available* * *.[pp. 21-22] 


oe 


Mr. Murray. That relates to my last question. What is the basic legal dis- 
tinction between the present law and the bill as the Department proposes to 
amend it in regard to discrimination and to what is unreasonable or conduct 
which is discriminatory? You said that under the present law a stockyard own- 
er can revoke the right of the commission firm or the agent to be on the yard if 
he wants to undergo the risk of a court action. And if they were successful you 
would issue guidelines on that. That is sort of an action through the Depart- 
ment. Would the words “unreasonable” and “unjustifiably discriminatory” 
enter into this—what is the legal difference between this bill and the present 
law? 


Mr. Campbell. I think that the primary difference would be that if the stock- 
yard owner went to court at present he would not have the legislative history 
behind him showing that the Congress specifically considered this question and 
thought that some kind of amendatory legislation was necessary. If you pass 
this law, showing that you are concerned about these problems that the stock- 
yard owners have brought to your attention, then both the stockyard owner 
and the courts will realize that the Congress has taken a look at this matter and 
feels that the stockyard owner has the right—that the Department has told him 
he has—and the likelihood of a stockyard owner prevailing in court would be 
better, assuming that he acted in a fair and reasonable manner. [p. 25] 


The livestock commission firms, including those at Sioux City, recog- 
nized that the proposed 1968 amendments would give great authority 
over their activities to the stockyard owners and, therefore, vigorously 
opposed the “obnoxious” proposed legislation since it would give “dicta- 
torial powers” to the stockyard owners. For example, Robert E. Cunning- 
ham, one of the leading witnesses for complainants in this proceeding 
(see Finding 15, sz:pra), submitted a statement to the House Subcommit- 
tee on the proposed 1968 amendments on behalf of the River Markets 
Group, which includes the livestock commission firms at Sioux City, as 
follows (House Hearings, cited fn. 7, supra, at pp. 37-38): 
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Our next comment is relative to subparagraph (b) of Section 307 which states 
that “It shall be the responsibility and right of the stockyard owner to manage 
and regulate his stockyard and to prescribe rules and regulations and to require 
those persons engaging in the purchase, sale or solicitation of livestock at that 
stockyard to conduct their operations in a manner which will foster, preserve 
and insure an efficient, competitive public market.” 


We would state for the record that the stockyard companies are contending 
that they need such broad regulatory powers to protect their vested interests. 
They seem to overlook the sizable interests that all of our people, market agents 
and dealers alike, have in these markets. Our people have the investment of 
their capital, their reputation, in fact that of their very lives, and those of their 
families at stake in the future of these markets. To grant complete control over 
their business operations to one party such as a stockyards company would be 
an outright abuse of the freedom of individual enterprise. 


As we have outlined in an earlier paragraph, for some 80 years our livestock 
exchanges have prescribed the rules and regulations for our markets. Since 
1921 the Packers and Stockyards Administration has joined in this regulatory 
activity. Obviously, our exchanges and our market agencies have as much in- 
terest in “fostering, preserving and insuring efficient competitive markets” as 
does a stockyard owner. 


We feel that the proposed amendments actually defeat the purpose of our ex- 
changes and the Packers and Stockyards Administration. Our exchange rules 
and the P & S Act were promulgated to regulate the affairs of the stockyards 
and related industry. The act is a police power type of function with the 


Secretary as the policeman. On the other hand, the exchange control is a 
democratic process in which self regulation comes into play. Now, the stock- 
yards companies are seeking to usurp these regulatory powers, eliminating the 
voice and authority of the exchanges, the individual market agencies and even 
supersede the authority of the Packers and Stockyards Administration. 


We have no quarrel with giving equal time and/or authority to stockyard 
companies as that presently given to all the other segments of our market 
family and to the Packers and Stockyards Administration. In fact, stockyard 
companies currently share these regulatory powers and have even a good deal 
more than concurrent jurisdiction over the operations of their markets and the 
agencies located thereon. 


We fail to see why it is necessary to vacate the rights of all other agencies in 
favor of granting absolute control to one organization. We find such proposal so 
obnoxious that we are duty bound to oppose it with all the forces at our com- 
mand. We have never asked for, sought or been granted such dictatorial powers 
and we feel it is highly improper for any one body to assume such cloak of 
authority. 


Even our Federal Government has realized the propriety of checks and bal- 
ances for nearly 200 years. The establishment of an Executive, Legislative and 
Judicial authority assures that not all power is granted to any one omnipotent 
individual, department or jurisdiction. 


Our many years of experience in the business of livestock marketing does not 
lead us to the conclusion that we can expect fair, just and non-discriminatory 
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application of this broad grant of legislative power to a one man or one organ- 
ization rule of our lives and our destinies. In fact, we have seen too many in- 
stances of arrogant, arbitrary and capricious behavior on the part of stockyard 
companies to warrant the consideration they seek under H.R. 6231. 


The River Markets Group and its 900 members registers its complete opposi- 
tion to this legislative proposal and respectfully requests your committee to 
deny its further consideration. 


Similarly, Richard A. Welding, another of complainant’s leading wit- 
nesses in this proceeding (see Finding 14, supra), submitted a vigorous 
opposition to the proposed legislation on behalf of the Sioux City Live- 
stock Exchange, stating (House Hearings, cited fn. 7, supra, at p. 39): 


It is our opinion that, as the proposed legislation is written, that it will put 
complete control of the agencies in the hands of one party. These agencies are 
privately owned businesses, who have operated on this market for years in the 
best interest of the customers, whom they are serving. Our agency people, 
whether young or old, have dedicated their lives, time and effort on behalf of 
our customers. 


We agree that the stock yards owner has vested interest in the operation of 
the agencies and dealers at these stock yards, but this amendment, as written, 
overlooks the fact that the same agencies and dealers have a sizeable invest- 
ment at stake also. In the proposed form, the stock yards company could decide 
for any arbitrary reason, at its discretion, that a market agency or dealer was 
not good for the industry or that the firm was no longer beneficial to the yards 
and they could be put out of business with no recourses available to them except 
through court action. It is our opinion that whenever you can avoid a lawsuit it 
is wise to do so. 


a #2 


Under Section 307, this places complete authority of agencies in the hands of 
yard companies and with complete authority at their discretion in determining 
whether a person engaged in the purchase, sale or solicitation of livestock in the 
yards is conducting the operation in the best interest of the market. With this 
authority being controlled by one party, it certainly could cause an adverse 
effect and place our agencies in a detrimental position insofar as meeting 
competition. 


Service is the main factor which our agencies and dealers have to sell to our 
customers. Therefore, in conducting their operation, they must foster, preserve 
and insure an efficient, competitive market, because there are so many differ- 
ent ~ys that livestock can be procured or sold. Under this present language, 
we feel that it places power over our agencies that would not be to their benefit 
or to the benefit of the industry as a whole. 


The members who make up the exchange and all other people doing business 
at the stock yards have as much at stake as our stock yard companies and as we 
have explained, they have a monetary investment plus the fact that they have 
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devoted their lives to this business. We, therefore, feel that consideration 
should be given so that representation from our segment of the industry could 
be granted and they could have a voice in equalizing power and authority, 
which could be in the best interest of our patrons and would insure our patrons 
of receiving adequate services. 


Similar vigorous opposition to the proposed 1968 amendments was ex- 
pressed by Mr. Cunningham and Mr. Welding before the Senate Sub- 
committee (Senate Hearings, cited fn. 7, supra, at pp. 49-53, 88-97). 
Other groups also opposed the amendments at both hearings. 


However, Congress resolved the sharp difference of opinion in favor of 
the stockyard owners, adding the language proposed by the Department 
that the stockyard owners must act in a “just, reasonable, and non-dis- 
criminatory manner.” Hence a stockyard owner clearly has authority to 
institute a quota system, so long as it is just, reasonable and non-dis- 
criminatory. It is not also necessary to show that the quota regulation is 
a means of requiring the commission firms “to conduct their operations 
in a manner which will foster, preserve, or insure an efficient, competi- 
tive public market” (7 U.S.C. 208 (b); cf., 9 CFR 203.8 (f) ), particularly 
since Rule 22 is not aimed at reducing the number of market agencies at 
Sioux City. Respondent would prefer to have all of the market agencies 
meet the quota rather than follow one of the available alternatives. ° 


The testimony at the hearings on the 1968 amendments referred to 
above indicates that the proposed amendments were not aimed at condi- 
tions in Sioux City at that time. Similar views were expressed in the 
House debate, as follows (113 Cong. Rec. 27298-27299): 


Mr. Mayne. * * * 


I would like to take this opportunity to clarify the intent of this legislation 
and to ask certain questions of the distinguished gentleman from Texas who is 
the author of the bill and who is the chairman of the Subcommittee on Live- 
stock and Grains, which considered the bill and which conducted hearings 
thereon, and who is handling the bill today and, also, I would like to address 
this question to the distinguished gentlewoman from Washington [Mrs. May], 
the ranking minority member of the subcommittee and who is handling the bill 
today for the minority. 


I would ask the distinguished gentlewoman from Washington if she agrees 
that the testimony at the hearings by Deputy Assistant Secretary Rodney E. 
Leonard, of the Department of Agriculture, by Acting Administrator Donald A. 


® However, even if it were necessary to show that Rule 22 was to require the commission 
firms to conduct their operations in a manner which will foster, preserve, or insure an effi- 
cient, competitive public market, that would not change my decision in this proceeding. 
That is, I would still hold that complainants, who have the burden of proof, failed to dem- 
onstrate any deficiency in Rule 22 in this respect. 
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Campbell of the Packers and Stockyards Administration, and also the testi- 
mony by President Bennett of the Union Stock Yards Corp. and President 
Jennings of the American Stockyards Association, and by all other witnesses, 
all established the fact that the Sioux City Livestock Exchange is a strong and 
vigorous association of commission men doing business at the Sioux City stock- 
yards and who do a good job of policing their own members? 


* * * 


Mrs. May. I would say to the distinguished gentleman from Iowa, [Mr. 
Mayne] that this was certainly made clear by all witnesses. They testified to the 
effect that the Sioux City market is working well and that it is not experiencing 
any trouble. I think we might point out for the record that members of the 
Committee can find testimony to that effect in the hearings at page 17, lines 4 
and 5, which in my opinion is a very good quote. They also testified to the effect 
that as far as they were concerned they do not need this legislation in Sioux 
City. I further recall the fact that the Deputy Assistant Secretary, Mr. Leonard, 
testified that the relationships between the owner of the stockyards and the 
commission men at Sioux City have been good and that he did not believe this 
legislation would change that relationship significantly. 


I might say that it is on page 12, the last 10 lines of our hearing testimony. 


Then President Jennings of the American Stockyards Association also testi- 
fied to the very good job the commission firms are doing in the Sioux City Live- 
stock Exchange, and also testified to the fact that they would not be affected at 
all by this bill. 


Mr. Mayne. I would like to inquire of the gentlewoman if it is also her inten- 
tion, and the intention of the committee, that this bill should not change this 
present existing relationship at Sioux City, and should not affect the situation 
there? 


Mrs. May. That is certainly my intention, and I believe it is the intention of 
the committee. 


Mr. Mayne. Mr. Chairman, if I might direct this question to the distin- 
guished gentleman from Texas, Judge Purcell, who is the author of the bill, and 
floor manager of the bill, as well as the chairman of the subcommittee which 
handled the bill. I will ask the gentleman from Texas if he believes that this bill 
is aimed at the situation in Sioux City, and the other river markets? 


Mr. Purcell. I will say to the gentleman that the bill definitely is not aimed 
toward the situation in Sioux City, and I will assure the gentleman from Iowa 
that it is not the intention of the committee that the situation at Sioux City be 
changed by this bill in any way. 


Mr. Mayne. Does the gentleman agree with me, and also with the gentle- 
woman from Washington, that the testimony at the hearing was that the Sioux 
City Livestock Exchange is doing a good job of policing its own members, that 
the Sioux City market is working well, and that the bill is unnecessary as far as 
Sioux City is concerned? 


Mr. Purcell. I doso agree. I would say that the Sioux City market and other 
markets in the river areas in the general area of Sioux City really are more or 
less a model for permanent marketing problems, and it is more in the other 
areas of the country that this bill is really needed. 
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Although there appeared no need in 1967 for any new stockyard regu- 
lation applicable to the Sioux City commission firms, the volume of 
cattle coming to the Sioux City stockyard in 1977 was down to almost 
half the volume of 1967. Hence conditions changed dramatically at 
Sioux City during the 10 years following the testimony on the proposed 
legislation. Accordingly, the legislative history indicating that the 1968 
amendments would not affect Sioux City is no longer operative. Rule 22 
must be squared against the 1968 amendments in the light of conditions 

at Sioux City today. 


It is clear from the 1968 amendments that management responsibility 
is vested in stockyard owners—not USDA officials. As stated by Con- 
gressman Purcell, who introduced the bill enacted in 1968, “we all cer- 
tainly want to see function and give the operator of a stockyard more 
control over the principles of free enterprise with more frankness and 
considerably less bureaucracy involved in it” (House Hearings, p. 18). 


Accordingly, I have no concern in this proceeding with the wisdom of 
respondent’s Rule 22, which is indeed fortunate since I have no idea 
whether the rule is wise or unwise. If it works—i.e., if it results in 
stronger commission firms and greater livestock volume—it is wise; if it 
doesn’t work—i.e., if it results in the loss of personnel (who are not re- 
placed) and less volume—it is unwise. 


I cannot make a responsible finding of fact from this record (nor could 
I from any other record) whether the rule will work or not. It would be 
akin to making a finding of fact as to whether the Dow Jones average 
will be higher or lower one year from today after hearing the views of 
the leading bulls and bears. 


The principal witnesses for complainants and respondent were specu- 
lating as to future events based in large measure on how individuals in 
small commission firms would react to the quota system. Would they be 
motivated to perform better and to increase receipts, or to merge with 
other firms and stay on the yards, or would they leave the market in 
significant numbers drawing with them many shipper-customers? 


Complainants, who have the burden of proof, did not produce a single 
person from a small commission firm to testify categorically that he 
would leave the market because of the rule. Two of the witnesses had al- 
ready taken action which kept them at the market, another testified that 
he would probably merge his small firm with another firm at the 
market, and witnesses from five firms were not sure what alternative 
they would take. The closest complainants came to producing a witness 
who was going to leave the market because of the rule was a witness who 
testified that “I just feel that if this thing goes through this way, well, I 
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think I'll just up and go to the country” (Tr. 124), and he qualified that 
ambiguous testimony with “[t]hat’s the way I feel about it now” (Tr. 125). 


Although three expert witnesses testified for complainants that as a 
result of the rule some personnel would probably leave the market (see 
the testimony of Messrs. Welding, Cunningham, and Mactier summa- 
rized in Findings 14-16, supra), *° their views are entirely too specula- 
tive to be the basis for a finding of fact as to what will occur in the future 
as a result of Rule 22. Their testimony, in this respect, is as speculative 
and conjectural as the evidence held inadequate to support a finding in 
Borden, Inc. v. Butz, 544 F.2d 312, 316-317 (C.A. 7). 


The imposition of Rule 22 is not without risk. But managerial deci- 
sions seldom are riskless. As stated in Richards and Neilander, Readings 
in Management (1958), p. 164, quoting from Drucker, The Practice of 
Management (1954): 


The manager has to weigh the risks of each course of action against the ex- 
pected gains. There is no riskless action nor even riskless non-action. But what 
matters most is neither the expected gain nor the anticipated risk but the ratio 
between them. Every alternative should therefore contain an appraisal of the 
odds it carries. 


The record shows that respondent’s general manager made the deci- 
sion to impose Rule 22 in a responsible manner following customary 
management principles (See Findings 7-13, supra). The risk of non- 
action was substantial (see Finding 7, supra). Other alternatives were 
tried before Rule 22 was issued. Similar quota systems at other markets 
were explored, and although conditions are not identical at any two 
terminal markets, the experience with quotas was favorable at a larger 
market and a smaller market. No evidence was offered by complainants 
to show that the figures selected for the quotas (25,000 for cattle and 
55,000 for hogs) are unreasonable absent their general evidence attack- 
ing any quota system. 


Rule 22 applies to all commission firms at Sioux City and is, therefore, 
not discriminatory, notwithstanding the fact that it is easier for large 
firms to meet the quotas than small firms. 


In the circumstances, there is no basis for concluding that respond- 


© During the period from December 1962 to January 1971, when I was administrator of 
the Packers and Stockyards regulatory program, I met with Dick Welding, Bob Cunning- 
ham and Scotty Mactier throughout the country on a great many occasions—in settings as 
varied as a private breakfast meeting with the three in San Fransisco to public advisory 
committee meetings in Washington, D.C. I have the highest regard for their expertise and 
opinions. But they are not clairvoyant! 
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ent’s Rule 22 is unjust, unreasonable or discriminatory. The rule is rea- 
sonably designed to accomplish a legitimate purpose, irrespective of 
whether it proves to be successful or not, and is within the authority of a 
stockyard owner as expressed in the 1968 amendments to the Act. 


In concluding that respondent’s Rule 22 is unreasonable, Judge 
Liebert relied primarily on the Decision in Carpenter- Walsh Commission 
Company v. The Sioux City Stockyards Company, 1 Agr Dec 738 (1942), 
affirmed, Sioux City Stock Yards Co. v. United States, 49 F. Supp. 801 
(N.D. Iowa). However, that decision—issued prior to the significant 1968 
amendments—is irrelevant in view of the great dissimilarities in the 
factual circumstances of that case and the present case. In Carpenter- 
Walsh, on January 5, 1942, the Sioux City stockyard owner notified 
three commission firms which did not during 1941 handle at least 1 per- 
cent of the total business of the market or use their assigned pen facili- 
ties on the average of at least 10 percent of the daily capacity that their 
pen assignments would be discontinued at the end of the month. In 
concluding that the stockyard owner’s action was unreasonable, it was 
held (1 Agr Dec at 745-746): 


In so far as the complainant’s use of assigned pen space is concerned, the facts 
show that the complainant was allocated more pen space than ten other firms. 
The facts do not show why the complainant could not have received a smaller 
pen space and thus have shown a considerably higher percentage of use. 


a1 eS 


Furthermore, the evidence as to use of pen space and volume of business done 
is restricted to the year 1941. It seems inadequate, at least on the evidence in 
this proceeding, to deprive the complainant of the right to do business on the 
basis of a one-year test period, especially when a smaller allocation of pen space 
would have shown a higher percentage of utilization and when the allocation of 
pen space, if made in accordance with the volume of business done by the com- 
mission firms in previous years, would indicate that 1941 is not necessarily a 
representative year for the complainant’s business. 


Oo 


There is no indication of any practice on the part of the respondent, or any 
rule or regulation prior to January 5, 1942, which would put the complainant 
on notice that its continuation in business depended upon the degree of utiliza- 
tion of assigned pen space or the volume of business done. 


* vs 


Lack of reasonable notice in a matter of such vital concern to the complainant 
violates fundamental standards of fairness. 


Those views, which are the main holding in the case, are not relevant 
here. 
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In the Carpenter- Walsh case, it was also said (1 Agr Dec at 745): 


There is no evidence that the respondent’s facilities are being used by too 
many commission firms for the efficient handling of livestock or that other 
commission firms are handicapped by the assignment of space to the complain- 
ant. The respondent claims that the facts show that complainant is not essen- 
tial to the market and that the complainant’s elimination from business would 
be conducive to efficiency. But, in view of the evidence, the gist of these claims 
seems to be simply that, all the complainant’s business could be transacted 
more efficiently if absorbed by the other larger firms. This may be true, but it 
hardly establishes the reasonableness of the respondent’s action and, if per- 
mitted to serve as the sole criterion for liquidating commission firms, could 
easily bring about a monopoly of one or two firms by successive eliminations of 
the firms doing the least business. [Emphasis added.] 


Using that as a basis, Judge Liebert held (Initial Decision, p. 33): 


The other alternatives available to the smaller firms not meeting their quotas 
is to go out of business altogether, go out of business in one specie of livestock, 
or to merge. In this connection we conclude that the rationale of the Secretary’s 
decision in the Carpenter-Walsh decision, supra, is equally viable today. We 
conclude that the use of quotas which tend to liquidate commission firms can 
easily bring about a monopoly of one or two firms by successive eliminations of 
the firms doing the least business. This in the main is unreasonable and illegal. 
Evidence for the use of a quota system by a stockyard must be conclusive in 
demonstrating the benefits of its use in each particular situation which would 
be substantial enough to off-set the evils inherent in the tendency towards crea- 
tion of monopolies if it is to be employed. We conclude that no such evidence 
has been presented in the instant situation. 


However, the last sentence quoted above from the Carpenter- Walsh 
decision, with respect to the possibility of a monopoly from successive 
eliminations of the firms doing the least business, is prefaced with the 
explanation that this result could easily be brought about if the elimina- 
tion from business of the smallest firms were permitted to serve as the 
sole criterion for liquidating commission firms. Nothing in the Car- 
penter- Walsh decision indicates that such a sole criterion would be toler- 
ated. 


Judge Liebert does not similarly circumscribe his holding as to monop- 
olies, but rather states categorically that “the use of quotas which tend 
to liquidate commission firms can easily bring about monopoly of one or 
two firms,” and he refers to the “evils inherent in the tendency towards 
creation of monopolies” from the use of a quota system (Initial Decision, 
p. 33). 


Since there is no factual basis in this record to support a finding that 
respondent’s Rule 22 will have the slightest tendency towards creation 
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of a monopoly, Judge Liebert used the wrong measure of proof when he 
held (Initial Decision, p. 33): 


Evidence for the use of a quota system by a stockyard must be conclusive in 
demonstrating the benefits of its use in each particular situation which would 
be substantial enough to off-set the evils inherent in the tendency towards crea- 
tion of monopolies it it is to be employed. 


In addition, that standard of proof is erroneous since complainants 
have the burden of proof in this case. Hence there is no requirement that 
any evidence by respondent be “conclusive in demonstrating the bene- 
fits” of Rule 22. The evidence of complainants must establish by a pve- 
ponderous of the evidence that Rule 22 is unjust, unreasonable or dis- 
criminatory. 


Judge Liebert also found that it “necessarily follows that a reduction 
in the number of pens offering livestock, by a reduction in the number of 
commission firms, concentrates the packer business in fewer hands and 
tends to reduce price competition for this business” (Initial Decision, p. 
22). However, as one of complainant’s leading witnesses, Mr. Mactier, 
testified, if a particualr packing company were able to cover the remain- 
ing commission firms with fewer buyers, it would not affect the buying 
competition offered by that packer since its buyers would not previously 


have been in competition with other buyers from the same company 
(Finding 16, supra). 


Buying competition would be affected by Rule 22 only if the rule re- 
sulted in so few commission firms selling livestock that one or more 
buyers withdrew entirely from the market (because the commission 
firms routinely sold their livestock to other buyers). However, under the 
most pessimistic prediction as to the possible decrease in commission 
firms at Sioux City resulting from Rule 22, there would at least be about 
9 commission firms left, which would be adequate to handle the live- 
stock receipts and all buyers. At the time of the hearing in this proceed- 
ing in 1978, the St. Paul Union Stockyards, the leading livestock market 
in the Nation in receipts, had only 10 commission firms, which was 
down from 17 when its quota rule was made effective in 1970. The 
president of the St. Paul stockyard testified that these 10 firms were 
able to accommodate the small producers and the small buyers, and that 
there was no reduction in competitive bidding or buying with the fewer 
firms (Tr. 340-341). '! The statements in the record as to possible re- 
11 Similarly, the Sioux Falls Stockyard, third largest in receipts, had only 8 to 10 commis- 
sion firms. Even if there were only one commission seller at a market (which is the case at 


each of the auction stockyards in the country), the seller would not have monopoly power in 
view of the many alternative sources of livestock available to buyers. 
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duced buying power resulting from Rule 22 are entirely too speculative 


to support a finding that reduced buying power will probably result from 
Rule 22. See Borden, Inc. v. Butz, supra, 544 F.2d 312, 316-317 (C.A. 


7). 12 

For the foregoing reasons, complainants have failed to sustain their 
burden of proof in this proceeding, and their complaints should be dis- 
missed. 


The complaints filed in this proceeding are dismissed. 


(No. 19,393) 


In re EZRA W. MARTIN COMPANY. P&S Docket No. 5681. Decided Sep- 
tember 28, 1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as a packer thereunder 
in the issuance of insufficient funds checks in purported payment for livestock, 
meat or meat food products as found herein. Respondent is ordered to cease and de- 
sist from said violations. 


Joanne I. Schwartz, for complainant. 
Emmett Lehman, Lancaster, PA, for respondent 


Decision by William J. Weber, Administrative Law Judge. 


12 See, also, Corona Livestock Auction, Inc. v. United States Department of Agriculture, 
___F.2d____(C.A. 9), No. 77-3203, decided April 23, 1979, in which the Court rejected 
as too theoretical and speculative to support a finding of fact the opinions of two leading 
experts with doctorate of economic degrees whose testimony was as elementary and undis- 
putable to one with any familiarity with livestock marketing as would be the testimony of a 
calculus professor who testified that one who adds 2 plus 2 correctly will get 4 for the sum. 
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This proceeding was instituted under the Packers and Stockyards Act 

(7 U.S.C. § 181 et seq.) by a Complaint filed by the Acting Deputy Ad- 

ministrator, Packers and Stockyards, AMS, United States Department 

of Agriculture, alleging that the respondent’s financial condition did not 

meet the requirements of the Act and that the respondent willfully 

violated the Act and the regulation issued thereunder (9 C.F.R. § 201.1 

et seq.). This decision is entered pursuant to the consent decision provi- 

sions of the rules of practice applicable to this proceeding (7 C.F.R. 
§ 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ezra W. Martin Company, hereinafter refered to as the respondent, 
is a corporation organized and existing under the laws of Pennsylvania 
with its principal place of business located in Lancaster, Pennsylvania 
and its mailing address is P.O. Box 788, Lancaster, Pennsylvania 17604. 


2. Respondent is, and at all times material herein was: 


(a) A packer, within the meaning of and subject to the provisions 
of the Act; 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 


(c) Engaged in the business of manfacturing or preparing meats or 
meat food products for sale or shipment in commerce. 
3. The respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
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parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, its officers, directors, stockholders, agents and em- 
ployees, successors and assigns, and those in active concert or participa- 
tion with them, directly or through any corporate or other device, in con- 
nection with respondent’s operations as a packer, shall cease and desist 
from: 


1. Purchasing livestock in commerce for slaughter as a packer subject 
to the Act while respondent’s current liabilities exceed its current assets, 
unless respondent pays the full purchase price of the livestock at the 
time of purchase in cash, by certified check, or by wire transfer of funds 
to the seller or the seller’s duly authorized representative at the time of 
transfer of possession of the livestock to the respondent, as provided by 
section 409 of the Act (7 U.S.C. 228b); 


2. Issuing checks without insuring that funds are available to pay 
such checks when presented; 


3. Failing to pay when due the full purchase price for livestock, meat, 
meat food products, or livestock products purchased in commerce. 


Respondent shall hold and preserve in trust funds required to be held 
in trust for the benefit of all unpaid cash sellers of livestock, pursuant to 
Section 206 (b) of the Packers and Stockyards Act (7 U.S.C. § 196 (b)), 
until full payment of the amounts due under the trust have been re- 
ceived by such unpaid cash sellers. 


The provisions of this order shall become effective on the first day 
after service of this order on the respondent. Copies of the decision shall 
be served upon the parties. 


(No. 19,394) 


In re ENTERPRISE MEAT Co., INC. P&S Docket No. 5655. Decided August 
2, 1979. 
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Bonding requirements — failure to comply with — Financial requirements 
— failure to meet — Purchase prices — failure to pay when due 


Respondent is ordered to cease and desist from violating the Act and the regulations in con- 
nections with its operations as a packer thereunder as found herein. Respondent is 
further ordered to conform to the provisions of the order herein in connection with 
its purchases of livestock. 


Thomas C. Heinz, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a Complaint and Notice of Hear- 
ing filed by the Deputy Administrator, Packers and Stockyards, AMS, 
United States Department of Agriculture. The Complaint and Notice of 
Hearing alleges that the financial condition of the respondent does not 
meet the requirements of the Act and that respondent violated sections 
202 (a) and 409 of the Act (7 U.S.C. 192 (a), 228). 


Copies of the Complaint and Notice of Hearing as well as the Rules of 
Practice governing proceedings under the Act were served on respond- 
ent by certified mail by the Hearing Clerk. 


Respondent was informed in the letter of service that an Answer 
should be filed within 20 days, and that failure to file an Answer deny- 
ing the allegations in the Complaint and Notice of Hearing and request- 
ing an oral hearing would constitute admission of such allegations and 
waiver of such hearing. 


Respondent has failed to file an Answer. Accordingly, the material 
facts alleged in the Complaint and Notice of Hearing which are admitted 
by respondent’s failure to file an Answer, are adopted and set forth 
herein as the Findings of Fact. 


FINDINGS OF FACT 
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1. (a) Enterprise Meat Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Petal, Mississippi, whose mailing address is P.O. Box 645, Petal, Mis- 
sissippi 39465. 


(b) Respondent is, and at all times material herein was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


(c) Respondent’s average annual purchases of livestock exceed 
$500,000. 


2. (a) As of April 30, 1978, respondent had current liabilities of 
$1,124,924.21 and current assets of $947,578.89, resulting in an excess 
of current liabilities over current assets of $177,345.32. 


(b) As of August 31, 1978, respondent had current liabilities of 
$981,712.19 and current assets of $760,214.43, resulting in an excess of 
current liabilities over current assets of $221,497.76. 


(c) Respondent’s current liabilities presently exceed its current 
assets. 


3. Respondent, during the period from April 30, 1978, through Au- 
gust 31, 1978, engaged in business as a packer purchasing livestock in 
commerce, notwithstanding the fact that during such period respon- 
dent’s current liabilities exceeded its current assets. 


4. Respondent, in connection with its operation as a packer, on or 
about the dates and in the transactions set forth below, and at divers 
other times, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 


Purchased Amount of Date of Date of 
From Invoice Purchase Check 


Livestock Producers $ 35,150.34 8/15/78 9/13/78 
Association 
Tylertown, Miss. 
. ¥ 21,381.15 8/22/78 9/19/78 
24,004.54 8/29/78 9/26/78 
22,951.39 9/5/78 10/3/78 
31,919.03 9/12/78 10/9/78 
24,815.44 9/19/78 10/17/78 
F 23,161.90 9/26/78 10/24/78 
Laurel Stockyards, 16,943.82 8/18/78 9/1/78 
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Purchased Amount of Date of Date of 
From Invoice Purchase Check 


Laurel, Miss. 
e . 22,609.59 8/25/78 9/8/78 
. © 23,092.10 9/22/78 10/6/78 
Southeast Miss. 5,731.63 8/25/78 9/1/78 
Livestock Farmers 
Association 
Hattiesburg, Miss. 


19,342.20 8/28/78 9/5/78 
n y ' 35,145.91 9/25/78 10/6/78 
. . : 12,818.59 9/29/78 10/11/78 
Mid-Miss. Livestock Co., 17,953.08 8/7/78 9/1/78 
Canton, Miss. 
. ’ ; 7,592.25 8/14/78 9/15/78 
; 12,663.90 8/21/78 10/2/78 
8,078.21 8/28/78 10/2/78 
10,190.29 9/11/78 10/11/78 
2,568.35 9/18/78 10/20/78 
8,940.84 9/25/78 10/20/78 


5. Based on the volume of business reported in respondent’s annual 
report for the period of August 31, 1977 through August 31, 1978, re- 
spondent was required under the Act and the regulations to increase 
from $50,000 to $70,000 the amount of bond or bond equivalent main- 
tained by it to secure the performance of its livestock obligations. 


Respondent was notified of these facts by Packers and Stockyards, 
AMS, United States Department of Agriculture, by certified mail on 
November 27, 1978. Notwithstanding such notice, respondent has con- 
tinued to buy livestock in commerce without filing and maintaining the 
required bond or its equivalent. 


CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 herein, respondent’s 
financial condition does not meet the requirements of 7 U.S.C. 204. 


By reason of the facts stated in Findings of Fact 3 herein, respondent 
has violated section 202 (a) of the Act (7 U.S.C. 192 (a) ). 


By reason of the facts stated in Findings of Fact 4 herein, respondent 
has violated sections 202 (a) and 409 of the Act (7 U.S.C. 192 (a), 228) 
and section 201.43 (b) of the regulations (9 C.F.R. 201.43 (b) ). 


By reason of the facts stated in Findings of Fact 5 herein, respondent 
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has violated section 202 (a) of the Act (7 U.S.C. 192 (a) ) and sections 
201.29 and 201.30 of regulations (9 C.F.R. 201.29; 201.30). 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or indirectly or through any corporate or other device, 
shall cease and desist from: 


1. Failing to pay, when due, the full purchse price of livestock pur- 
chased in commerce; 


2. Purchasing livestock in commerce while insolvent unless the full 
purchase price of the livestock is paid at the time of purchase either in 
cash, by certified check, or by wire transfer, or unless the seller of the 
livestock has signed a prior written agreement to sell the livestock on 
credit; and 


3. Purchasing livestock in commerce for purposes of slaughter with- 
out having and maintaining the required bond or its equivalent. 


Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice governing procedures under the 
Packers and Stockyards Act, this Decision and Order become final * and 
effective without further proceedings 35 days after service hereof upon 
respondent UNLESS appealed to the Secretary by a party hereto within 
30 days after service as provided in sections 1.142 and 1.145 of the 
Rules of Practice (7 C.F.R. 1.142 and 1.145). 


(No. 19,395) 


In re A. J. SMELLEY, JR. and JAMES I. BURKE, JR. P&S Docket No. 5560. 
Decided August 17, 1979. 


Extension of credit — drafts due on date presented at bank — failure to 
pay when due not present — Record keeping practices — inadequacies 
of — Dismissal, except as to record keeping charges 


* The Decision and Order became final September 28, 1979.—Ed. 
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Where the drafts in issue were not dishonored for lack of insufficient funds and were not 
due until presented at bank for payment, all charges in the complaint are dismissed 
except those pertaining to record keeping practices. Respondents are ordered to 
maintain and keep records in connection with their market agency operations as set 
forth in the order herein. 


Thomas C. Heinz, for complainant. 
J. Donald Guinn, Tyler, TX, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after the Act, instituted by a complaint filed by the Deputy Administra- 
tor, Packers and Stockyards, AMS, charging that pursuant to an agree- 
ment between respondents, respondent A. J. Smelley, Jr. billed and col- 
lected from one of his clients, in addition to buying commissions for him- 
self on cattle purchased for the client as an order buyer, a hidden charge 
of $1.00 per head for the benefit of respondent James I. Burke, Jr. The 
complaint also alleges that the respondent A. J. Smelley, Jr. failed to 
pay when due for livestock purchases and failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all transactions 
involved in his business as a dealer under the Act. 


Respondents filed answers admitting the jurisdictional allegations of 
the complaint, admitting in part and denying in part the remaining alle- 
gations of the complaint and requesting an oral hearing. Accordingly, an 
oral hearing was held before me on May 22 and 23, 1979, in Tyler, 
Texas. Complainant was represented by Thomas C. Heinz, Esquire, Of- 
fice of the General Counsel, United States Department of Agriculture, 
Washington, D.C. Respondents were represented by J. Donald Guinn, 
Esquire, and Don Kent, Esquire, of Tyler, Texas. 


The transcript of the hearing consists of 261 pages; seven exhibits (Cx 
1 through Cx 7) were introduced by complainant and four exhibits (Rx 2 
through Rx 5) were received at the request of respondents. Briefing was 
completed on July 27, 1979. 
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FINDINGS OF FACT 


Respondents 


1. Respondent, A. J. Smelley, Jr., is an individual whose principal 
place of business is located at Route 7, Box 857, Longview, Texas 75601 
and who at all times material herein was: 


(a) Engaged in the business of buying and selling livestock as a 
dealer and as a market agency buying livestock on a commission basis in 
commerce. 


(b) Registered with the Secretary of Agriculture as a dealer, and as 
a market agency buying livestock on a commission basis in commerce. 


2. Respondent, James I. Burke, Jr., is an individual whose address is 
Route 5, Box 137, Henderson, Texas 75652, who at all times material 
herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account. 


(b) Registered with the Secretary of Agriculture before November 
18, 1975, as a dealer to buy and sell livestock in commerce and, after 
November 18, 1975, was also registered with the Secretary as a market 
agency to buy livestock in commerce on a commission basis. 


Commissions Charged Alta Verde 


3. During the period January 22, 1975 through August 29, 1975, 
respondent A. J. Smelley, Jr. acted as an order buyer for Alta Verde In- 
dustries, Inc., Eagle Pass, Texas, and on 20 occasions, which are itemized 
in paragraph II of the complaint, purchased cattle for Alta Verde Indus- 
tries, Inc. and billed it the purchase price of the cattle plus the cost of in- 
transit freight, feed, veterinary services, and two separate commissions: 
one at the rate of $.25 per hundredweight which when paid, was re- 
tained by Mr. Smelley, and a second commission at the rate of $1.00 per 
head which was paid over to Mr. Burke. 


4. The commissions collected from Alta Verde Industries, Inc. were 
the same in amount and nature as those Mr. Smelley charged approxi- 
mately five other feed lots for which he acted as order buyer during the 
year 1975, and which constituted the other accounts turned over to Mr. 
Smelley by Mr. Burke. The owners of several of those feed lots have giv- 
en testimony in which they acknowledge that they were aware of com- 
missions being charged for Mr. Burke and that they had no objection to 
the practice either then or now. Complainant’s investigator, Daniel Van 
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Ackeren, contacted each of these feed lot operators by telephone or in 
writing at the time of the investigation, and the only person who re- 
sponded that he was unaware of commissions being collected for Mr. 
Burke was the owner of Alta Verde Industries, Inc., Leon Miller, Jr. 
However, Mr. Miller’s dealings with respondents in 1975 were through 
his then employee, Gery Donnell, who had charge of cattle procurement 
and sales of cattle at Alta Verde’s feed yard. Mr. Donnell has given his 
affidavit (Rx 5) and has testified (Tr. pp. 118-123) that he bought cattle 
by price only and was aware that a commission was being paid to Mr. 
Burke although his memory is now somewhat imprecise as to whether he 
knew the exact amount of the commissions being charged. 


5. The records turned over to complainant by Alta Verde Industries, 
Inc. included worksheets which accompanied various of the invoices pre- 
sented to Alta Verde by respondent A. J. Smelley, Jr. These worksheets 
listed, among add-ons to the purchase price, two separate commissions . 
One was listed as “F&C”, “C&F” or “Freight & Comm” and the other as 
“Comm” (Cx 5, pp. 12, 18, 20, 22 and 24). Mr. Miller, when examined by 
respondents’ counsel, acknowledged that the abbreviations “F&C” and 
“C&F” were in common use in the industry, denoting freight and com- 
mission, and by being used in connection with the second add-on, 
“Comm,” indicated to him that a second commission was being charged 
with the amount of each being clearly stated. 


Late Payments for Cattle 


6. Complainant had identified two transactions in which drafts issued 
in payment of cattle purchased for Mr. Smelley by order buyers were re- 
turned to the sellers by their banks with cryptic notations indicating 
that there were insufficient funds available for payment. 


7. On October 17, 1975, a draft in the amount of $1,836.44 was issued 
by an order buyer in payment for 24 cattle purchased in A. J. Smelley’s 
behalf from Winnsboro Livestock Commission. The bookkeeper for 
Winnsboro who had prepared the draft, treated the instrument as she 
would a check and it was deposited along with checks received that day. 
It thereupon was misrouted to the Federal Reserve Bank of Dallas (Cx 6, 
p. 8 and Rx 2) which customarily receives checks drawn on banks but 
does not serve as a conduit for drafts drawn on individuals, and the draft 
was returned marked “misrouted.” 


8. On September 21, 1976, a draft in the amount of $10,294.66 was 
issued by an order buyer in payment for 65 cattle purchased in A. J. 
Smelley’s behalf from Wood County Livestock Auction Co. This draft 
was treated in the same manner as a check by Wood County Livestock 
Auction Co., Inc. which used a deposit slip applicable to checks when it 
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deposited it with the First State Bank. The First State Bank returned 
the draft with a notation indicating that there were insufficient funds 
for its payment. On August 5, 1976, the First State Bank advised that 
the draft had been paid (Cx 8). 


9. The draft to Wood County Livestock Auction Co., Inc., was not in- 
troduced into evidence by either complainant or respondent, it may be 
that it too was misrouted by being initially deposited and treated as a 
check. The owner of Wood County Livestock Auction Co., Inc. testified 
on cross-examination that East Texas banks had changed over to compu- 
terized handling of checks about the time of this transaction, and drafts 
had to be separated from checks and hand-handled to be properly pre- 
sented for collection whereas previously, both checks and drafts were 
hand-handled and the East Texas banks had credited drafts deposited 
similarly to deposited checks (Tr. 19 through 21). 


10. Testimony was received from the Senior Vice President of the 
East Texas Bank and Trust Company where Mr. Smelley, at all times 
pertinent, maintained his account. The banker testified that no check or 
draft issued by Mr. Smelley on the dates in question would have been 
turned down for insufficient funds. Apart from the sums Mr. Smelley 
maintained in his account, the bank would have extended him credit 
ample to cover these drafts, and if any were turned down it would have 


been in error. 
Inadequate Recordkeeping 


11. Although five worksheets were found among the documents sup- 
plied Alta Verde respecting various cattle purchased for it by Mr. 
Smelley as an order buyer, those documents were not as informative as 
they should have been, and it is uncertain whether such worksheets were 
always included with the invoices submitted. 


12. Respondent Smelley has kept his records in three separate loca- 
tions and stored them in a disorderly and haphazard manner which ren- 
ders periodic investigation and audit of his business practices difficult. 


13. In particular, he failed to properly keep and maintain a daily rec- 
ord of livestock sales, a daily record of livestock inventory and a specific, 
supporting load make-up record of cattle sold. As to the latter, respond- 
ent has revised his worksheets somewhat, but they are still inadequate. 
The load sheets should be dated, should be cross-referenced to invoices 
by listing the sales invoice numbers and should show, for each animal 
making up the load, the date and place of purchase and its purchase 
weight. 
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CONCLUSION 


Respondent, James I. Burke, Jr. has in no sense violated the Act or the 
regulations administered by Packers and Stockyards. When he trans- 
ferred his order buying accounts to respondent A. J. Smelley, Jr., it was 
understood that he would continue to receive commissions. This was not 
concealed from the customers. He did, in fact, continue to perform serv- 
ices directly beneficial to the customers. The only flaw in the manner in 
which the commissions were charged is attributable to Mr. Smelley’s in- 
sufficient billing and recordkeeping practices — hardly a deficiency 
chargeable to Mr. Burke. 


As to Mr. Smelley, his recordkeeping and billing practices do require 
improvement for the protection of his customers whom he serves as a 
fiduciary. He will be ordered to keep and maintain, in an orderly and ac- 
cessible manner, a daily record of livestock sales, a daily record of live- 
stock inventory, and a specific supporting load make-up record of cattle 
sold. Henceforth, each invoice must be accompanied by a dated, load 
make-up record, listing the sales invoice number, and specifying pur- 
chase weights and the date and place where each cattle was purchased. 
The documentation submitted to clients shall specify in respect to each 
commission charged, the name of the person who will receive the com- 
mission and its exact amount. His records should henceforth be main- 
tained in one place, be readily accessible and be stored in steel file cabi- 
nets or other suitable, fire-resistant containers. 


Mr. Smelley has also been charged with failures to pay when due, for 
purchased livestock. The custom, at the time of the transactions in ques- 
tion, was for order buyers to sign sight drafts on behalf of their prin- 
cipals. Blank drafts were maintained at the two auction markets here in- 
volved for that very purpose. The principal difference between drafts of 
this type and checks under the uniform Commercial Code, which has 
been adopted by the State of Texas, is that unlike checks, they are not 
drawn on a bank (2 Vernon’s Texas Code Annotated, Bus. & C. 
§ 3.104 (b)). Such drafts are presented at banks but not to banks for 
payment, and are not properly routed through Federal Reserve Banks as 
are checks; apparently, this difference caused confusion during the 
changeover to computerized banking. This explains the delay in pay- 
ment of the draft issued in behalf of Winnsboro Livestock Commission, 
and why East Texas cattle markets have since discontinued the accept- 
ance of drafts as payment. It may explain the delay in payment of the 
draft issued in payment of cattle purchased from Wood County Live- 
stock Auction Co., Inc. 
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At any rate, there is no evidence that either of the drafts which are the 
subject of the complaint, went unpaid because of any dereliction of duty 
by respondent. Respondent’s banker has given sworn testimony that the 
drafts were not dishonored for insufficient funds as the complaint 
charges. Complainant, in the course of its investigation, did not call 
upon respondent’s banker for an explanation of the transactions but re- 
lied primarily on the regulation (7 CFR § 201.43 (b) ) which places the 
onus upon the purchaser of livestock to deliver the full amount of the 
purchase price before the close of the next business day unless otherwise 
expressly agreed between the parties. At the time of these transactions, 
the trade custom in East Texas was for auction markets to maintain 
books of blank drafts which they would fill in, sometimes sign, and ac- 
cept on behalf of known cattle buyers. These drafts did not become due 
until presented to the buyer at this bank. By engaging in this practice, 
the markets were extending credit through the day the draft was pre- 
sented at the buyer’s bank and the draft itself constituted the written, 
express agreement to that effect in the absence, at that time, of a con- 
trary interpretive regulation. 


Accordingly, all charges against respondents alleged by the complaint 
are dismissed with the exception of those respecting the inadequacies in 
Mr. Smelley’s recordingkeeping practices which warrants the issuance of 
the following order pursuant to section 401 of the Act (7 U.S.C. § 211). 


Respondent, A. J. Smelley, Jr., shall issue accountings to principals 
for whom he acts as a market agency buying on commission which show 
such facts as may be necessary to show fully the true nature of the trans- 
action involved and which specify the recipient of each commission be- 
ing charged and its exact amount. 


Furthermore, respondent, A. J. Smelley, Jr., shall keep accounts, rec- 
ords and memoranda that fully and correctly disclose all transactions in- 
volved in his business as a dealer and a market agency, including inven- 
tory records of cattle-on-hand, load make-up sheets identifying the 
source, number of head, date of purchase, purchase weight, and pur- 
chase cost of the livestock comprising each load of livestock sold by 
respondent. The load make-up sheets shall also bear the same date as the 
invoice it underlies and the invoice number shall be specified. The 
accounts, records and memoranda shall be stored in a single, accessible 
place and be physically placed in a steel file cabinet or some other suit- 
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able fire-resistant container. The records must be retained and safe- 
guarded for a period of two full calendar years after each transaction to 
which they pertain. 


This Decision and Order shall become final * and effective without 
further proceeding 35 days after the date of service upon respondents, 
unless there is an appeal filed within 30 days of service upon respond- 
ents (7 CFR 1.142 (c) and 1.145 (a) ). 


(No. 19,396) 
In re SOUTHEASTERN MEAT PROCESSORS, INC., a corporation, SANDY R. 
TYNER and BOBBY E. TYNER, individuals, P&S Docket No. 5649. 
Decided August 20, 1979. 


Insolvency — current liabilities exceeding current assets — Purchase 
prices — failure to pay when due — Admission of facts by failure to file an- 
swer 


Where respondents violated the Act and the regulations in connection with their opera- 
tions as a packer thereunder in failing to pay promptly and in full for livestock pur- 
chases as found herein, respondents are ordered to cease and desist from said viola- 
tions. And respondents are ordered to conform to the provisions of the order herein 
in connection with future livestock purchases. 


James A. Brennan, for complainant. 
Respondents pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the corporate respondent’s finan- 


*The Decision and Order became final and effective September 28, 1979.—Ed. 
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cial condition does not meet the requirements of the Act and that the re- 
spondents herein violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


Copies of the Complaint and Notice of Hearing and the rules of prac- 
tice (7 CFR 1.131 et seq.) were served by certified mail upon the 
respondents by the Hearing Clerk. The respondents were informed in a 
letter of service that an answer should be filed pursuant to the rules of 
practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint and Notice of Hear- 
ing. 


As the respondents have failed to file an answer within the time pre- 
scribed by the rules of practice, the material facts alleged in the Com- 
plaint and Notice of Hearing, which are admitted by the respondents’ 
failure to file an answer, are hereby adopted and set forth herein as find- 
ings of fact. 


FINDINGS OF FACTS 


1. Southeastern Meat Processors, Inc., hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of bus- 
iness located in Whiteville, North Carolina, and whose mailing address 
is P. O. Box 987, Whiteville, North Carolina 28472. 


2. Corporate respondent is, and at all times material herein was: 


(a) A “packer” within the meaning of and subject to the provisions 
of the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


3. Corporate respondent’s average annual purchases of livestock ex- 
ceed $500,000. 


4. Sandy R. Tyner is an individual whose mailing address is P.O. Box 
987, Whiteville, North Carolina 28472. 


5. Respondent Sandy R. Tyner is, and at all times material herein 
was: 


(a) President of the corporate respondent; 


(b) Signator of checks issued in payment for livestock purchases; 
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(c) Co-owner and major shareholder (1/3 or more of outstanding 
shares) of the corporate respondent; 


(d) In combination with individual respondent Bobby E. Tyner, 
formulated, directed and controlled the policies and practices of the cor- 
porate respondent. 


6. Bobby E. Tyner is an individual whose mailing address is P.O. Box 
987, Whiteville, North Carolina 28472. 


7. Respondent Bobby E. Tyner is, and at all times material herein 
was: 


(a) Vice-President, treasurer, secretary and general manager of the 
corporate respondent; 


(b) Signator of checks issued in payment for livestock purchases; 


(c) Co-owner and major shareholder (1/3 or more of outstanding 
shares) of the corporate respondent and; 


(d) In combination with individual respondent Sandy R. Tyner, 
formulated, directed, and controlled, the policies and practices of the 
corporate respondent. 


8. (a) As of September 30, 1978, the corporate respondent, under the 
management, direction and control of the individual respondents, had 
current liabilities totalling $155,587.39 and current assets totalling 
$97,210.96, resulting in an excess of current liabilities over current as- 
sets in the amount of $58,376.43. 


(b) As of October 31, 1978, the corporate respondent, under the 
management, direction and control of the individdual respondents, had 
current liabilities totalling $142,113.84 and current assets totalling 
$67,572.71, resulting in an excess of current liabilities over current as- 
sets in the amount of $74,541.13. 


(c) The corporate respondent, under the management, direction, 
and control of the individual respondents, has current liabilities which 
presently exceed its current assets. 


9. The corporate respondent, under the management, direction and 
control of the individual respondents, during the period September 30, 
1978 through October 31, 1978, and thereafter, engaged in the business 
of buying livestock in commerce for purposes of slaughter, notwith- 
standing that during such period the corporate respondent’s current 
liabilities exceed its current assets. 


10. The corporate respondent, under the management, direction and 
control of the individual respondents, in connection with its operations 
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as a “packer”, on or about the dates and in the transactions set forth be- 
low and at divers other times, purchased livestock for purposes of 
slaughter and failed to pay, when due, the full purchase price of such 
livestock. 


Date of No. of Amount of 
Purchase Purchased From Head Purchase 


7/10/78 MCM Livestock Auction, Inc. 3 $ 657.00 
Whiteville, North Carolina 

7/27/78 Robert Harrelson 1,728.90 

7/11/78 Pate’s Stockyard, Inc. 11,912.27 

Pembroke, North Carolina 


7/17/78 10,960.95 
8/29/78 7,961.48 


9/5/78 8,859.08 
9/9/78 7,560.53 
9/11/78 9,162.81 
9/12/78 17,323.73 


11. (a) In addition to the livestock transactions set forth in paragraph 
10 above, the corporate respondent, under the management, direction 
and control of the individual respondents in connection with its opera- 
tions as a “packer”, purchased livestock for purposes of slaughter and 
failed to pay for such livestock, as follows: 


Date of No. of Amount of 
Purchase Purchased From Head Purchase 


9/30/78  Pate’s Stockyard, Inc. $ 2,598.19 
Pembroke, North Carolina 
10/2/78 ’ . 560.00 
10/3/78 3,813.35 
10/4/78 4,095.22 
10/4/78 10,889.28 
10/9/78 6,489.21 
10/10/78 9,521.06 
10/12/78 7,734.98 
10/14/78 9,020.49 
10/17/78 6,196.67 
10/18/78 6,643.48 
10/18/78 5,486.69 
10/23/78 5,107.51 
10/24/78 4,440.46 
10/26/78 3,818.23 
10/30/78 5,884.73 
11/2/78 3,924.59 
11/9/78 4,412.60 


(b) As of May 20, 1979, there remained unpaid a total in excess of 
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$90,000 for the livestock purchase transactions alleged in subparagraph 
(a) above. 


CONCLUSIONS 


By reasons of the facts set forth in Finding of Fact 8 herein, corporate 
respondent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. § 204). 


By reason of the facts set forth in Finding of Fact 9 herein, respond- 
ents have violated section 202 (a) of the Act (7 U.S.C. 192 (a) ). 


By reason of the facts set forth in Findings of Fact 10 and 11 herein, 
respondents have violated sections 202 (a) and 409 of the Act (7 U.S.C. 
192 (a), 228(b)) and section 201.43 (b) of the regulations (9 CFR 
§ 201.43 (b)). 


Corporate respondent Southeastern Meat Processors, Inc., its officers, 
directors, agents, employees, successors and assigns, directly or through 
any corporate or other device, and individual respondents Sandy R. 
Tyner and Bobby E. Tyner, individually or as a partner, or as an officer, 
director, agent, or employee of any corporation, directly or through any 
corporate or other device, in connection with any operations subject to 
the Packers and Stockyards Act, shall cease and desist from: 


1. Purchasing livestock while insolvent, i.e., while current liabilities 
exceed current assets, unless the respondent pays the full purchase price 
of the livestock at the time of purchase in cash, by certified check or wire 
transfer as provided by section 409 of the Act (7 U.S.C. 228b); and 


2. Failing to pay, when due, the full purchase price of livestock pur- 
chased. 


Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after this Decision be- 
comes final. * 


Pursuant to the Rules of Practice, this Decision becomes final without 


*The Decision and Order became final September 26, 1979.—Ed. 
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further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by one of the parties within 30 days after service, as pro- 


vided by sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 
et seq.). 


Copies hereof shall be served upon the parties. 





LIST OF DECISIONS REPORTED 
OCTOBER 1979 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


A & A Tomato Co., Inc. PACA Docket No. 2-5406. Flagrant 
and repeated violations — failure to pay — Sanction 


A.M. Manta, Inc. v. Mitt Kusrick. PACA Docket No. 
RD-79-21. Default 


ABATTI PRODUCE, INC. v. SHIPPERS DISTRIBUTING Co., INC. 
PACA Docket No. RD-79-60. Default 


Acosta GROVES v. D. V. Propuce Corp. PACA Docket No. 
RD-79-78. Default 


AG-WEsT v. RANDALL A. WARD, d/b/a SWEETFINGERS Fruit & 
Propuce. PACA Docket No. 2-5110. Dismissal — 
settlement between parties 


AMERICAN Fruit Purveyors, Inc. PACA Docket No. 
2-4355. Slow payment practices — flagrant viola- 
tions of the Act — Prior order — violation of — Sanc- 


ANDREW SMITH Co. v. Lewis, Lrp., t/a GREENS “N” THINGS. 
PACA Docket No. RD-79-73. Default 


BuURNAND & Co., INc. v. LYNN Foster SALES. PACA Docket 
No. RD-79-76. Default 


C & V VEGETABLE Farms v. Duzik DistrIBUTING Co. PACA 
Docket No. RD-79-45. Default 


CALIFORNIA LETTUCE COMPANY v. SHIPPERS DISTRIBUTING Co., 
Inc. PACA Docket No. RD-79-40. Default 


CASTILLE & GONSOULIN, INC. v. CHICAGO PRODUCE Dis- 
TRIBUTORS. PACA Docket No. RD-79-56. Default 


CLASSEN, JAMES A., d/b/a J. A. CLASSEN Co. v. Jimmy A. 
PHILLIPS, d/b/a Jimmy A. PHILLIPS PropucE Co. PACA 
Docket No. RD-79-72. Default 


Crown Propuce Co. v. AsIA Farms, PACA Docket No. 
RD-79-37. Default 


DEBRUYN PRODUCE Co. v. SANFORD PRODUCE CoMPANY, INC. 
PACA Docket No. RD-79-81. Default 
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Perishable Agricultural Commodities Act, 1930—Cont. 


DAVE WALSH Co., v. K. K. Ito Farms, Ltp. PACA Docket 
No. 2-5342. Contract — breach of — Rejection — 
rightful — Resale — authorization for — Damages — 
measure of — Reparation 


DENNIS PRODUCE SALES, INC. v. GREEN VALLEY ONION Co. 
PACA Docket No. 2-5405. Amendment to order for 
payment of undisputed amount 


ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. T. W. 
FADAL, d/b/a FADAL FRESH Fruit & PRODUCE Co. 
PACA Docket No. RD-79-75. Default 


ELLSWORTH, ELMER, d/b/a ELLSWORTH PRODUCE v. ANTHONY 
T. Faour, a/t/a A T F Propuce. PACA Docket No. 
RD-79-79. Default 


Four STAR ToMATO, INC. v. TOMATOES UNLIMITED, INc. PACA 
Docket No. RD-79-32. Default 


GRAFF, EpGAR H., JR. v. GREER Bros. Dist., Inc. PACA 
Docket No. RD-79-55. Default 


GRIFFIN AND BRAND OF MCALLEN, INC. v. AMERICAN BROKER- 
AGE Or Kansas Crry, Inc. PACA Docket No. 
RD-79-26. Default 


GUADALUPE CARROT PACKERS, t/a ROMAR CARROT COMPANY v. 
Var Ora Corp. PACA Docket No. RD-79-27. De- 


H. Y. Minami & Sons v. L. CHARLES JOHNSON, Inc. PACA 
Docket No. RD-79-19. Default 


HEEREN BROTHERS, INC. v. MARK A. DEWEERD, d/b/a MARK 
DEWEERD WHOLESALE PropucE. PACA Docket No. 
RD-79-59. Default 


HIGHLAND GRAPE JUICE Co. v. T.W. GARNER Foop Co. 
PACA Docket No. 2-5062. Order dismissing petition 
for reconsideration 


HORWATH AND Co., INC., d/b/a GONZALES PACKING Co. v. E. 
Veca & Sons Propuce. PACA Docket No. 2-5243. 
Dismissal — settlement between parties 


J.R. Brooks & Son, INc. v. QUISQUEYA TROPICAL PRODUCE, 
Inc. PACA Docket No. RD-79-49. Default 


KoDAMA/SCHULMAN Co., INC. v. RAMIREZ PACKING, INC. 
PACA Docket No. RD-79-31. Default 
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LEE WING YUEN Co., Ltp. v. ASIA Farms, INc. PACA Docket 
No. RD-79-35. Default 


LoulE PRODUCE ComPANY v. ASIA Farms, Inc. PACA Docket 
No. RD-79-63. Default 


McAnpRrewW, C. T. v. CHICAGO PRODUCE DistripuTORS. PACA 
Docket No. RD-79-54. Default 


MCKELLAR, JOSEPH H., II, d/b/a McKetiar’s Farms & 
PRODUCE v. Dino Propuce, Inc. PACA Docket No. 
2-5363. Default 


MAKELA, ToIvo W. v. FARWEST Fruit Factors, Inc. PACA 
Docket No. RD-79-34. Default 


Max FELDBAUM & Sons, INC. v. FRANCES BERK COMPANY, t/a 
Mike's FarM Market. PACA Docket No. RD-79-44. 
Dismissal — settlement between parties 


MEYER, ROBERT L., d/b/a MEYER TOMATOES v. RuDY MENDEz, 
d/b/a Rupy MENDEZ Propuce. PACA Docket No. 
RD-79-66. Default 


MIKE PHILLIPS ENTERPRISES, INC. v. EppiE R. Nixon, d/b/a 
Crry Foops. PACA Docket No. RD-79-24. Default 


MUTUAL VEGETABLE SALES v. SELECT DISTRIBUTORS, INC. 
PACA Docket No. 2-5253. Acceptance — by unload- 
ing — Contract — failure to prove breach of — failure 
to prove modification of — Deductions — failure to 
justify — Contract price — failure to pay in full — 
Reparation awarded 


NorRTH AMERICAN FARMERS COOPERATIVE ASSN. v. AMERICAN 
BROKERAGE OF Kansas Crry, Inc. PACA Docket No. 
RD-79-6. Default 


NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. RAMIREZ 
PACKING, INc. PACA Docket No. RD-79-33. Default 


NORTHCROSS DISTRIBUTING v. SAM’S PRoDUCE. PACA Docket 
No. 2-5346. Broker — authority of — Evidence — 
failure to submit — Deductions — from contract price 
unsupported — Reparation awarded 


OXNARD FROZEN Foops COOPERATIVE v. STANDARD Foop 
DISTRIBUTORS, INc. PACA Docket No. RD-79-80. De- 
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Perishable Agricultural Commodities Act, 1930—Cont. 


PAN AMERICAN PRODUCE COMPANY v. SEASHORE Foop 
Propucts, Inc. PACA Docket No. RD-79-77. De- 


PERKEL, VERL v. FARWEST Fruit Factors, INc. and/or 
NORTHWEST Fruit SALES, INc. PACA Docket No. 
2-5440. Default 


PETERSON Bros. RIVER VALLEY Farms, INC. v. CHICAGO 
PropucE Distrisutors. PACA Docket No. 
RD-79-65. Default 


PREFERRED PRODUCE Co., INC. v. SHIPPERS DISTRIBUTING Co., 
Inc. PACA Docket No. RD-79-71. Default 


PREMIUM ELKTON POTATOES, INC. v. CARPENTER MARKETING, 
Inc. PACA Docket No. RD-79-43. Default 


QuALITY MELON SALEs, INc. v. Pump MeELFI, d/bia 
RIVERHEAD Foop TERMINAL. PACA Docket No. 
RD-79-83. Default 


R. H. Propuce, INc. v. DEFgo Fruit Co., Inc. PACA Docket 
No. RD-79-28. Default 


RIPON PICKLE Co., INC. v. PILGRIM FARMS, INC.; and PILGRIM 
Farms, Inc. v. W.E. RitEy AnD Sons, Inc. PACA 
Docket No. 2-5085. Container rental — failure to 
prove claim for — Shrinkage claim — failure to sub- 
stantiate — Evidence — inadequacy of — Claim for 
indemnity — absence of basis for — Dismissal 


ROLAND GORDON Co. v. PHILLIPS PRoDUCE Co. PACA Docket 
No. 2-5407. Default 


ROYAL PACKING Co. v. Duzik DistRIBUTING Co. PACA Dock- 
et No. RD-79-62. Default 


RUSSELL, STANLEY I. v. WESTERN PACKERS, INC. and/or 
NORTHWEST Fruit SALES, Inc. PACA Docket No. 
RD-79-22. Default 


San ANTONIO BROKERAGE Company (SABCO) v. Duzik 
DISTRIBUTING Co. PACA Docket No. RD-79-39. De- 


SANTO TOMAS PRODUCE ASSOCIATION v. SHIPPERS 
DISTRIBUTING Co., Inc. PACA Docket No. RD-79-25. 
Default 
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SANTO TOMAS PRODUCE ASSOCIATION v. JOSEPH ELIAS, SR., 
d/b/la SANFORD Propuce. PACA Docket No. 
RD-79-74. Default 


SARDINAS, ROGELIO, d/b/a SARDINAS FARMS v. D. V. PRODUCE 
Corp. PACA Docket No. RD-79-47. Default 


SHAFER LAKE FRutt, INC. v. FooD SERVICES UNLIMITED, INC. 
PACA Docket No. RD-79-30. Default 


Soik, FeLix & Myron, d/b/a FeLix & Myron Sok v. DARRYL 
DuncaAN, d/b/a DUNCAN Propuce. PACA Docket No. 
RD-79-13. Default 


Sun Harvest, INc. v. L. CHARLES JOHNSON, INc. PACA Dock- 
et No. RD-79-36. Default 


SYRACUSE & JENKINS PRODUCE Co., INc. v. H & P PRODUCE, 
Inc. PACA Docket No. RD-79-46. Default 


THE HUBBARD COMPANY v. WAYNE CUSIMANO, INc. PACA 
Docket No. RD-79-82. Default 


Twin City Foops, INc. v. STANDARD Foop DISTRIBUTORS, INC. 
PACA Docket No. RD-79-53. Default 


Union Frurr AUCTION COMPANY v. SHIPPERS DISTRIBUTING 
Co., Inc. PACA Docket No. RD-79-58. Default 


UNITED-WESTERN COMPANY v. Maul Woweg, Inc. PACA 
Docket No. RD-79-64. Default 


Vista AVOCADO v. SHIPPERS DISTRIBUTING Co., Inc. PACA 
Docket No. RD-79-61. Default 


Wh. N. FeInsTEIN & Co., INC. v. MATTHEW WILLIAM DIETZ, 
d/b/a Matt Dirtz Co. PACA Docket No. 2-5310. 
Delivery — failure to make — Contract — breach of 
— Contract terms — f. o. b. as to price — delivered as 
to grade — Damages — measure of — Reparation 
awarded 


WUHL-SHAFMAN-LIEBERMAN Corp. v. M & L FRUITERERS, INC. 
PACA Docket No. RD-79-8. Defauit 
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(No. 19,397) 


WM. N. FEINSTEIN & Co., INC. v. MATTHEW WILLIAM DIETZ, d/b/a MATT 
DIETZ Co. PACA Docket No. 2-5310. Decided October 1, 1979. 


Delivery — failure to make — Contract — breach of — Contract terms — f. 
o. b. as to price — delivered as to grade — Damages — measure of — Repa- 
ration awarded 


Where respondent breached the contract with respect to the onions in issue as found here- 
in, respondent is liable to complainant as damages the difference between the cover 
price and the contract price of 825 bags, and the difference between the f.o.b. 
market price and the contract price of 975 bags, $1,443.75 and $731.25, respective- 
ly. Therefore, respondent is liable to complainant for total damages of $2,175.00, 
for which reparation is awarded complainant against respondent with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,887.50 in connection with the 
sale of two truckloads of onions for shipments in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


The amount claimed as damages does not exceed $3,000.00. There- 
fore, the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such proce- 
dure, complainant filed an opening statement. Neither party filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Wm. N. Feinstein & Co., Inc., is a corporation whose 
address is 323 N.Y.C. Terminal Market, Bronx, N.Y. 


2. Respondent, Matthew William Dietz d/b/a Matt Dietz Co., is an 
individual whose address is P.O. Box 1702, Laredo, Texas. At the time of 
the transactions involved herein, respondent was licensed under the Act. 


3. On approximately May 24, 1978, and May 26, 1978, complainant 
and respondent entered into oral contracts whereby, in each contract, 
complainant purchased from respondent for shipment in interstate com- 
merce one truckload (900 bags) of Texas Yellow Grano onions at $3.25 
per bag, f.o.b., U.S. No. one delivered. The May 24, 1978, contract pro- 
vided for shipment on May 26, 1978, and the May 26, 1978, contract 
provided for shipment on May 27, 1978. The contracts did not require 
the use of insulated trucks. 


4. The two contracts were negotiated by C. H. Robinson Company, 
Inc., Bronx, N.Y. (hereinafter, “Robinson”), who acted as broker on be- 
half of both parties. It was agreed by the parties that Robinson was to 
supply transportation. 


5. Broker’s memorandums of sale were prepared by Robinson on May 
24, 1978, and May 26, 1978, reflecting the terms of the contracts. The 
memorandums did not reflect that May 26, 1978, and May 27, 1978, 
were the last two days respondent would be shipping onions. 


6. On the morning of May 27, 1978, a truck arrived at respondent’s 
place of business to pick up onions for shipment to complainant. Re- 
spondent refused to load the truck, and informed Robinson of such re- 
fusal in a telephone conversation on May 30, 1978. No other trucks were 
sent to respondent’s place of business to pick up the onions purchased by 
complainant. 


7. On May 30, 1978, complainant sent a telegram to respondent, stat- 
ing that if no indication were received by 3:00 p.m. that day indicating 
that shipping plans had been made, complainant would purchase re- 
placement goods on respondent account. No response was received from 
respondent. 


8. On May 30, 1978, complainant purchased from Valley Onions, Inc., 
McAllen, Texas, through Robinson acting as broker, one truckload (825 
bags) of Texas Yellow Grano onions at $5.00 per bag, f.o.b. 


9. The Market News Service Reports at Weslaco, Texas on May 30, 
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1978, show f.o.b. shipping point prices for large Texas Yellow Grano 
onions at $4.00 to $5.00 per bag, some early sales $3.75 per bag. 


10. A formal complaint was filed on November 1, 1978, which was 
within nine months from the time the causes of action herein accrued. 


CONCLUSIONS 


There is no dispute that respondent failed to ship two truckloads of 
onions to complainant. The basis of disagreement is whether respond- 
ent’s failure was justified, or was in breach of its contracts of sale to com- 
plainant. 


Both parties are essentially claiming that, due to the other party’s 
breach, they properly exercised their right to cancel the contracts. Can- 
cellation is listed in the Uniform Commercial Code (hereinafter, 
“U.C.C.”), which is assigned great weight in these reparation proceed- 
ings, at section 2-711(1) thereof, as one of the buyer’s remedies upon the 
seller’s breach: “Where the seller fails to make delivery or repudiates 
... then with respect to any goods involved, and with respect to the 
whole contract .. . the buyer may cancel. . .” The seller’s right to cancel 
is also set forth in section 2-703 of the U.C.C. as follows: “When the 
buyer .. . repudiates with respect to a part or, of the whole, then with 
respect to any goods directly affected and, if the breach is of the whole 
contract... then also with respect to the whole undelivered balance, the 
aggrieved seller may. . . (f) cancel.” 


Respondent argues that its failure to ship the two truckloads of onions 
was justified because Robinson, acting as complainant’s agent, failed to 
provide adequate transportation, as was its obligation under the con- 
tracts. According to respondent, a truck arrived at its place of business 
on May 27, 1978, one day later than the scheduled shipping date for the 
first truckload of May 26, 1978. However, the truck was inadequate for 
the proper shipment of onions, as it contained only one small vent in the 
front of the truck and was not insulated. Respondent states that it in- 
formed the driver that additional vents had to be cut before respondent 
would commence loading, but the driver refused and drove off. No other 
truck ever arrived to pick up the onions. Respondent, thereafter, related 
these events to Robinson in a telephone conversation on May 30, 1978. 
Respondent claims that it took all possible steps to obtain replacement 
transportation, but to no avail. Respondent also claims that Robinson 
knew that May 26, 1978, and May 27, 1978, were the last two days in 
which respondent would be shipping onions. 
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In order to determine the responsibilities of the parties concerning the 
provision of transportation herein, we must first examine the terms of 
shipment. The two truckloads of onions were sold to complainant under 
the terms f.o.b., U.S. No. one delivered. Although these terms are not de- 
fined in the Department’s regulations, they have been construed to mean 
that the commodity is to be considered f.o.b. as to price and delivered as 
to grade. In other words, the transaction contains all the aspects of a 
straight f.o.b. sale, but with the additional factor that the commodity 
must comply with the contract requirements at destination as to U.S. 
No. one grade. L. E. Rand Company v. H. G. Whited and/or H. Fair & 

Son, 15 A.D. 1342 (1956). 


The Department’s regulations provide that, in f.o.b. sales, “the buyer 
assumes all risks of damage and delay in transit not caused by the seller 
irrespective of how the shipment is billed” (7 CFR 46.43 (i) ). Accord- 
ingly, in f.o.b. sales, the buyer is not responsible for loading at the point 
of shipment (E. H. Gleuck & Co. v. Tulkoff’s Horseradish Products Com- 
pany, 14 A.D. 701 (1955) ), although, as is set forth in section 2-503 (b) 
of the U.C.C. “unless otherwise agreed the buyer must furnish facilities 
reasonably suited to the receipt of the goods.” Therefore, whether or not 
respondent’s failure to ship the two truckloads of onions was justified 
depends on whether complainant fulfilled its obligation to provide, at 
point of shipment (respondent’s place of business), facilities reasonably 
suited to the receipt of the onions. If such facilities were provided by 
complainant, respondent’s failure to deliver would give complainant a 
right to cancel, and if they were not so provided, it would be tantamount 
to an unwarranted repudiation of the contracts and would provide 
grounds for cancellation by respondent. 


Since the parties have put forth affirmative but conflicting allega- 
tions, the burden is upon each to establish its respective allegations by a 
preponderance of the evidence. Woodrow Johns Co. v. John C. Moritz 
Company and/or William R. Harson, 19 A.D. 537 (1960). 


It is undisputed that a truck did not arrive at respondent’s place of 
business on May 26, 1978, to pick up the truckload of onions as provided 
in the contract. However, a truck did arrive the following day, a delay 
which we consider reasonable and, therefore, not in breach of contract. 
This is in accordance with the principle that, when there is no “time is of 
the essence” term in the contract, the buyer is given a reasonable time 
from the delivery date set forth in the contract to accept delivery. Mott 
Equity Elevator v. Svihovec, 276 N.W.2d 900 (Sup. Ct. N. Dakota, 
1975). Respondent implies that time was of the essence with respect to 
the two contracts, claiming that Robinson was aware that May 26, 1978, 
and May 27, 1978, were the last two days respondent would be shipping 
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onions. However, this allegation does not establish that such provision 
was part of the contracts, as respondent has not alleged that complain- 
ant agreed to the provision. In addition, no such provision appears in the 
broker’s memorandums of sale (complainant’s Exhibit Nos. 1, 2) which 
respondent does not deny receiving without objection. A broker’s memo- 
randum of sale, although not a contract, is evidence of the contract if not 
objected to. Hanover International Corporation v. Ball Brokerage Co., 
Inc., 34 A.D. 655 (1975). Moreover, even if the contracts provided that 
May 26, 1978, and May 27, 1978, were the last two days respondent 
would be shipping onions, such provision would not have been violated 
herein, since, in accordance with the language of the alleged contract 
provision, a violation would occur only if a truck had arrived after May 
27, 1978, not when the truck arrived on May 27, 1978, rather than May 
26, 1978, as it did here. 


Respondent’s claim that it refused to load the truck because the truck 
had an insufficient number of vents and was not insulated is contra- 
dicted by an affidavit of Stanley Shoenfeld, a representative of Robin- 
son, who states that during the contract negotiations, respondent did 
not ask for any particular type of equipment. Hence, asserts Shoenfeld, 
“we supplied vented vans which is the type of equipment normally used 
to transport onions.” Respondent has not put forth any evidence to show 


that Robinson was complainant’s exclusive agent, and not merely a 
broker representing both parties. We, therefore, conclude that Robinson 
was the broker in this proceeding and that, as such, the affidavit of its 
representative, Shoenfeld, is considered free from bias and entitled to 
great weight. Based on this affidavit, we conclude that the truck 
supplied by Robinson was adequate for transporting onions, and did not 
constitute a breach of contract by complainant. 


We also hold that complainant did not breach the contracts by Robin- 
son’s failure to send another truck after respondent had refused to load 
the one that arrived on May 27, 1978, since it is clear that respondent 
would also have refused to load any subsequent truck on the same 
grounds. Once respondent had failed to deliver the first truckload of 
onions, and it became obvious that respondent would not deliver the sec- 
ond truckload for the same reasons, complainant had legitimate grounds 
for cancelling the two contracts pursuant to section 2-711 (1) of the 
U.C.C. At that point, complainant was not obligated to send another 
truck, as cancellation discharges all contractual obligations by both 
parties that are yet to be performed, except for remedies for breach of 
contract (see U.S.C. 2-106 (3), (4) ). 


Since it has been concluded that respondent wrongfully failed to de- 
liver the two truckloads of onions, complainant’s options, in accordance 
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with section 2-711 (1) of the U.C.C. were to “cover” by procuring re- 
placement goods and recovering from respondent, as damages, the 
difference between the cost of cover and the contract price (see U.C.C. 
2-712) or to recover damages from respondent consisting of the differ- 
ence between the market price at the place of tender at the time when 
complainant learned of the breach, and the contract price, plus any inci- 
dental or consequential damages less expenses saved in consequence of 
the seller’s breach (see U.C.C. 2-713). 


Complainant elected to employ its remedy of cover with respect to 
part of the 1,800 bags contracted for, by making a replacement purchase 
from Valley Onions, Inc., McAllen, Texas, on May 30, 1978, of 825 bags 
of Texas Yellow Grano onions at $5.00 per bag, or $4,125.00. The differ- 
ence between the cover price and the contract price of $3.25 per bag for 
825 bags, of $2,681.25, is $1,443.75. Complainant did not cover with re- 
spect to the remaining 975 bags contracted for. Complainant’s damages 
resulting from respondent’s failure to deliver these onions are the differ- 
ence between the market price at Laredo, Texas, the place for tender, on 
May 30, 1978, when complainant learned of the breach, and the contract 
price of $3.25 per bag, of $3,168.75. While the Market News Service Re- 
ports, of which we take judicial notice, do not show listings for Laredo, 
Texas, they do show listings for Weslaco, Texas, which is close enough to 
Laredo to provide an accurate reflection of the market price at the latter 
location. According to these listings, the f.o.b. shipping point price for 
large Texas Yellow Grano onions, the type involved herein, on May 30, 
1978, was $4.00 to $5.00, some early sales, $3.75. Utilizing the $4.00 
per bag price, the market price for the remaining 975 bags totals 
$3,900.00. The difference between the market price of $3,900.00 and 
the contract price of $3,168.75 is $731.25. As neither party has alleged 
the existence of incidental or consequential damages nor of expenses 
saved due to respondent’s breach, and they are not evident from the rec- 
ord, they will not be considered a factor herein. 


Adding complainant’s damages resulting from cover, $1,443.75, to 
complainant's damages resulting from the difference between the 
market price and contract price, $731.25, gives total damages of 
$2,175.00. Respondent’s failure to pay this sum is a violation of section 
2 of the Act, for which reparation should be awarded, with interest. 


Within 30 days from the date of this order, respondent shall pay to 
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complainant, as reparation, the sum of $2,175.00, with interest thereon 
at the rate of eight percent per annum from July 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,398) 


RIPON PICKLE Co., INC. v. PILGRIM FARMS, INC.; and PILGRIM FARMS, 
INC. v. W. E. RILEY AND SONS, INC. PACA Docket No. 2-5085. De- 
cided October 1, 1979. 


Container rental — failure to prove claim for — Shrinkage claim — failure 
to substantiate — Evidence — inadequacy of — Dismissal 


Where the complainant failed to prove its claim for container rental and the evidence is in- 
adequate to establish shipping and receiving weights, the claim for excess shrinkage 
is also without merit. Therefore the complaint against respondent Pilgrim Farms is 
dismissed. Further, in the absence of a basis for Pilgrim’s claim for idemnity against 
W. E. Riley and Sons, Pilgrim’s complaint against Riley is dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Ronald D. Gifford, Plymouth, IN, for respondent Pilgrim Farms 
Respondent W. E. Riley and Sons, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A com- 
plaint was filed in which complainant Ripon Pickle Co., Inc. (hereinafter 
“Ripon”) seeks a reparation award in the amount of $3,887.40 against re- 
spondent in connection with a transaction in interstate commerce in- 
volving 27 truck shipments of cucumbers from Wisconsin to Indiana and 
Michigan. 
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A copy of the Department’s report of investigation was served upon 
the parties. A copy of the formal complaint was served upon respondent 
Pilgrim Farms, Inc. (hereinafter “Pilgrim”) who filed an answer thereto, 
and at the same time moved to join W. E. Riley and Sons, Inc. (herein- 
after “Riley”) as a third party respondent. A copy of Pilgrim’s third party 
complaint was served upon Riley who filed an answer thereto denying 
any liability to Pilgrim. 


The amount claimed in the formal complaint exceeds $3,000. However 
the parties have waived an oral hearing. Therefore the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR § 47.20) 
is applicable. Under this procedure the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. The parties were given an opportunity to submit 
additional evidence in the form of sworn statements. Pilgrim and Riley 
submitted additional evidentiary statements, and Pilgrim filed a brief. 


FINDINGS OF FACT 


1. Complainant, Ripon, is a corporation whose address is P.O. 326, 
Ripon, Wisconsin. 


2. Respondent, Pilgrim, is a corporation whose address is P.O. Box 
440, Plymouth, Indiana. At the time of the transactions alleged herein 
Pilgrim was licensed under the Act. 


3. Third party respondent, Riley, is a corporation whose address is 
P.O. Box 904, Green Bay, Wisconsin. At the time of the transactions 
herein Riley was licensed under the Act. 


4. Pursuant to an oral contract between Ripon and Pilgrim, nego- 
tiated by Riley acting as a broker, between August 5 and August 27, 
1977, Ripon loaded and shipped from Wisconsin loading points 27 truck- 
loads of cucumbers consigned to Pilgrim at either Plymouth, Indiana or 
Bentheim, Michigan. The contract was for No. 3A and 3B cucumbers 
priced at $3.80 per bushel delivered to Plymouth, Indiana and $3.85 per 
bushel delivered to Bentheim, Michigan. 


5. These trucks all arrived at unknown dates and times and were ac- 
cepted by Pilgrim. 


6. Ripon’s billings for these cucumbers amounted to a total of 
$83,328.91, against which Pilgrim has remitted $79,441.51. 
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7. Ripon filed a timely complaint for the balance due on March 15, 
1978, within nine months of the accrual of its alleged cause of action. 


8. Pilgrim filed its answer to the complaint and, moved to join Riley 
as a third party respondent on May 31, 1978. 


CONCLUSIONS 


Pilgrim has refused payment of Ripon’s invoices in the total amount of 
$3,887.40. $1,663.50 of this represents Ripon’s bills for bin or “tote” 
rentals. That is, the cucumbers were shipped in large containers owned 
by Ripon, which presumably were later returned empty. Pilgrim’s posi- 
tion is that it never agreed to pay for the bins; i.e., that this was not part 
of the negotiated contract. The remaining $2,223.90 represents deduc- 
tions by Pilgrim for excess shrinkage; i.e., discrepancies between ship- 
ping weights and receiving weights. 


Negotiations between the parties began on August 5, 1977, and con- 
tinued through at least August 9, 1977. Ripon and Pilgrim seem to have 
been in telephonic contact with the broker Riley numerous times, but it 
is doubtful if full agreement was ever reached on all points. 


The original order seems to have been for four truckloads of cucum- 
bers, but this was soon increased to 27 trucks. 


Ripon takes the position that the price originally agreed upon was for 
bulk delivery. Later Pilgrim requested bin deliveries thus making itself 
liable for bin rentals. However the affidavit of Mr. Tom Wojda, the 
officer of Pilgrim who negotiated the contract through Riley, is to the ef- 
fect that he thought it was always an order for bin deliveries and that 
the prices included use of the totes. He contends that Riley must have 
known this because of past dealings. That is, Pilgrim had never ordered 
any bulk shipments of cucumbers, and in fact could not have done so be- 
cause of lack of facilities to handle that type of shipment. 


Mr. Wojda’s statement is convincing, and we conclude that he never 
agreed to receive any bulk shipments or pay tote rentals. 


However, without an express agreement to pay for the totes, Pilgrim 
might still be liable for their reasonable value if it was the custom in the 
trade to charge for this service. Ripon has not shown what the reason- 
able value of the rentals actually was or for how long Pilgrim kept the 
containers. For all we know the billings were entirely arbitrary with no 
relation to the value of the service rendered. Nor has Ripon shown that 
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it was a trade usage to charge separately for containers. The burden of 
proof in such case is upon one relying on a trade custom or usage. Int7 
Produce v. A & L Produce, 31 AD 356 (1972). Ripon made no attempt to 
prove that these were customary charges. Accordingly, we conclude that 
Ripon’s claim for $1,663.50 for container rentals is not proven and is 
without merit. 


The same is true of its claim of $2,223.90 for recovery of shrink deduc- 
tions taken by Pilgrim. The deductions by Pilgrim were purportedly 
taken because of too much discrepancy between shipping and receiving 
weights. ' Neither party has offered competent evidence as to what the 
weights actually were. Pilgrim offered copies of some scale tickets which 
did not identify the trucks. It also exhibited some copies of shipping 
documents with receiving weights entered thereon by unknown parties. 
These documents without identification and authentication by someone 
having personal knowledge of their accuracy and authenticity are not 
competent. 


But Ripon’s case is documented no better. No scale tickets or other evi- 
dence of shipping weights was made a part of the complaint. Ripon 
introduced some invoices and shipping documents which showed ship- 
ping weights, but these were obviously secondary and cannot be received 
as evidence since they were not authenticated by anyone. 


In fact, Ripon did not even allege that any specific quantity of cucum- 
bers were actually shipped. It only alleged that it had shipped the “kind, 
quality, grade and size” called for in the contract. The sale was on a per 
bushel delivered basis (50# to bushel). Ripon has made no attempt to al- 
lege or prove either shipping or delivered weights by competent evi- 
dence. It has no claim against Pilgrim for any amount of damages, and 
its complaint must be dismissed. 


Pilgrim’s complaint over against Riley is one for indemnity for any 
amount it might be compelled to pay Ripon. It is based on the theory 
that the controversy in this case arose because of misunderstandings be- 
tween the principals attributable to Riley’s failure to perform its duties 
as a broker with reasonable care. Obviously, since Pilgrim loses nothing 
in this proceeding, it is entitled to no indemnity from Riley.. 


1 Apparently some shrink is normal during shipment. A certain percentage of this would 
be for the account of the receiver, but the parties never agreed on how much. 
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The complaint by Ripon Pickle Co., Inc. against Pilgrim Farms, Inc. is 
dismissed. 


The complaint by Pilgrim Farm’s, Inc. against W. E. Riley and Son, 
Inc. is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,399) 


HIGHLAND GRAPE JUICE Co. v. T. W. GARNER Foop Co. PACA Docket 
No. 2-5062. Decided October 1, 1979. 


Order dismissing petition for reconsideration 


Andrew Y. Stanton, Presiding Officer. 
Richard Frank, Washington, D. C., for complainant. 
Jack Thornton, Winston-Salem, NC, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on July 10, 1979, awarding reparation to respondent in the amount 
of $1,935.03, and an additional reparation for fees and expenses in the 
amount of $1,835.25 (Highland Grape Juice Co. v. T. W. Garner Food 
Co., 38 A.D. 1001 (1979) ). Copies of this order were served upon the par- 
ties. On July 24, 1979, complainant filed a timely petition for recon- 
sideration pursuant to section 47.24 of the Rules of Practice (7 CFR 
47.24). A stay order was subsequently issued on August 28, 1979. 


In its petition, complainant argues that the decision and order was er- 
roneous in three major respects. First, complainant contends that the 
overwhelming weight of the evidence supports a conclusion that the 
grape product at issue conformed to the terms of the contract. Second, 
complainant contends that the evidence is insufficient to show that re- 
spondent effectively revoked its acceptance of the two loads of grape 
product at issue. Third, complainant denies that it breached any war- 
ranty given under the terms of its contract with respondent. 
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With respect to complainant’s initial contention that the grape prod- 
uct conformed to the terms of the contract, complainant argues that the 
decision and order totally disregarded the testimony of two witnesses, 
Alvin Cohodas and David Moorehead, who stated that the grape product 
had been properly stemmed before it was shipped to respondent. How- 
ever, Cohodas is the complainant in this action and Moorehead is the 
person with whom Cohodas contracted to sell the grape product even- 
tually shipped to respondent. Both men could hardly be considered to be 
without bias. To the contrary, E. Everett Meschter, respondent’s expert 
witness, whose expert status was stipulated to by complainant (38 A. D. 
at 1009) had no interest in the grape product involved in this proceed- 
ing. Meschter’s testimony that grape product containing the amount of 
extraneous material (essentially stems) apparently contained in the 
grape product at issue could not be considered properly stemmed and 
crushed, and that properly stemmed and crushed grapes could readily be 
processed through a pulper, was rightfully given far more weight in the 

decision and order than the testimony of Cohodas and Moorehead. 


Complainant also claims that the decision and order ignored judicial 
precedent i.e., PACA Docket No. 5562, 13 A.D. 89 (1954), by concluding 
that in PACA Docket No. 5562, the description of the grape product con- 
tained in the inspection report, “Style-Whole crushed”, indicated that 
the substance involved was stemmed and crushed grapes rather than 
grape pulp, and by concluding that the number of stems per pound found 
by the inspection report, unidentified as to their lengths, could not be 
considered comparable to the number of stems found by the United 
States Department of Agriculture inspection in the present case, in 
which their lengths were set forth. Complainant argues that respondent 
had the burden of proving that PACA Docket No. 5562 was not con- 
trolling precedent, which it failed to do. Complainant’s argument as- 
sumes that PACA Docket No. 5562 was given no weight whatsoever in 
the decision and order. However, the decision and order concluded only 
that PACA Docket No. 5562 would not be considered controlling, not 
that it would be completely disregarded. There were sufficient grounds 
upon which the decision and order could conclude that, considering all 
the evidence submitted, respondent sustained its burden of proving that 
the grape product shipped by complainant failed to conform to the con- 
tract terms. 


Regarding complainant’s second contention that respondent failed to 
properly revoke its acceptance under section 2-608 of the Uniform Com- 
mercial Code, complainant asserts that respondent never raised this de- 
fense at the oral hearing or in its brief. The issue of revocation of accept- 
ance, however, was apparent from the record and was, therefore, prop- 
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erly considered in the decision and order. See William D. Branson, Ltd. 
v. J. Lerner and Sons, 6 A.D. 378 (1947); Harmon & Reid v. Becker Fruit 
& Produce Co., 16 A.D. 469 (1957). 


In addition, complainant contends that there is no evidence that the 
alleged nonconformity of the grape product substantially impaired the 
value of such product to respondent. If, however, respondent required 
two to three hours to process a single drum of the grape product received 
from complainant, which was noted in the decision and order (38 A.D. at 
1008), 400 to 600 hours would be necessary for processing the entire 200 
drums at issue, obviously an excessive period of time and a substantial 
impairment of the value of such product to respondent. 


Complainant also claims that respondent’s alleged revocation of 
acceptance was untimely, as the first shipment of grape product arrived 
on November 29, 1977, and the second shipment arrived on December 
16, 1977, but the alleged revocation did not occur until December 22, 
1977. This issue was the subject of extensive analysis in the decision and 
order. It was concluded therein that in the course of the conversation be- 
tween representatives of the parties on December 6, 1977, complainant 
was made aware that the two shipments would be considered satis- 
factory by respondent only if respondent would be able to successfully 
modify its pulper to ease the processing difficulties encountered with 
the first shipment. As the modifications to respondent’s pulper were 
found to be unsuccessful when the second shipment was tested on 
December 21, 1977, the revocation of acceptance which was made the 
following day, December 22, 1977, was considered timely (38 A.D. at 
1012-1013). None of the arguments presented by complainant in its 
petition for reconsideration warrant a contrary conclusion. 


Finally, complainant’s allegation that the decision and order failed to 
conclude that no breach of warranty was committed by complainant, 
while true, was not error, as the question of a breach of warranty by the 
seller is neither relevant nor material once it is concluded that the buyer 
has revoked its acceptance as was the case herein. 


For the reasons discussed above, it is concluded that the issues raised 
in complainant’s petition for reconsideration have been sufficiently con- 
sidered in the July 10, 1979, decision and order. Complainant’s petition 
for reconsideration is, therefore, dismissed, and the July 10, 1979, 
decision and order is hereby reinstated. The reparation found due in the 
July 10, 1979, decision and order shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 19,400) 


MUTUAL VEGETABLE SALES v. SELECT DISTRIBUTORS, INC. PACA Docket 
No. 2-5253. Decided October 10, 1979. 


Acceptance — by unloading — Contract — failure to prove breach of — fail- 
ure to prove modification of — Deductions — failure to justify — Contract 
price — failure to pay in full — Reparation awarded 


Where respondent accepted the lettuce in issue and failed to prove breach of contract or 
modification thereof, and further failed to substantiate its alleged loss on 339 car- 
tons, respondent is liable to complainant for the full contract price. Respondent’s 
deduction of $2,202.45 is unjustified. Reparation therefore of $2,202.45 is awarded 
complainant against respondent with interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Randall Schmidt, Fort Worth, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,202.70, in connection with 
transactions in interstate commerce involving the shipment of two 
truckloads of lettuce. 

Since the amount of damages claimed does not exceed $3,000 the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. In addition complainant 
filed an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. Both parties filed briefs. 


FINDINGS OF FACT 
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1. Complainant, Mutual Vegetable Sales, is a corporation whose ad- 
dress is P.O. Box 1996, Salinas, California. 


2. Respondent, Select Distributors, Inc., is a corporation whose ad- 
dress is P.O. Box 6946, Fort Worth, Texas. At the time of the trans- 
actions involved herein respondent was licensed under the Act. 


3. On or about October 14, 1977, complainant sold and shipped to re- 
spondent one truckload of lettuce containing 604 cartons of “Heads Up” 
brand, size 24’s, at $2.50 per carton, and 259 cartons of “Vessey” brand, 
size 24’s, at $2.50 per carton, plus 50¢ per carton cooling on the total of 
863 cartons, or a total invoice amount of $2,589.00, F.0.B. shipping 
point in the State of Arizona, with destination specified as New Orleans, 
Louisiana. The contract was negotiated through Pete Ramacciotti of 
Southwestern Brokerage Company, Albuquerque, New Mexico. 


4. Respondent delivered portions of the truckload of lettuce to cus- 
tomers in Louisiana. Complaints were made concerning the condition of 
the lettuce by some of these customers. On Monday, October 17, Ben 
Hamrick of respondent corporation called the broker and complained 
about the condition of the lettuce. The broker contacted Ed Little of 
complainant corporation and after talking with him called Mr. Hamrick 
back and told him that he was to deliver what lettuce he could and call 
the broker back. Three hundred thirty-nine (339) cartons of lettuce were 
remaining on the truck at that time and Mr. Hamrick placed these car- 
tons of lettuce with a broker in Mobile, Alabama, on consignment. On 
November 2, 1977, a dumping certificate was issued by a United States 
Department of Agriculture inspector covering 334 cartons of iceburg let- 
tuce at the place of business of Dunnam Brokerage Company, Mobile, 
Alabama, consigned by Ben Hamrick of Dallas, Texas, and identified as 
“Heads Up lettuce, Vessey and Co., Inc., El Centro, Calif.,”. The con- 
dition of the lettuce was stated to be “practically all heads affected by 
decay in various stages.” 


5. Respondent paid complainant for 525 cartons of lettuce at the con- 
tract price of $2.50 per carton plus 60¢ a carton for brokerage and pre- 
cooling, or $1,627.50, less freight on the 334 cartons which were 
dumped, at $1.60 per carton, or a net amount of $1,093.10. 


6. On or about October 27, 1977, complainant sold and shipped to 
respondent 939 cartons of “Vessey” brand lettuce, size 24’s, at $3.00 per 
carton, plus 50¢ per carton cooling, or a total invoice of $3,286.50, 
F.0.B. shipping point in Arizona, with destination specified as New Or- 
leans, Louisiana. 


7. Respondent delivered portions of the lettuce to various customers 
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in Louisiana and the last 339 cartons of lettuce to Produce Brokers in 
Houston, Texas, on October 31, 1977. The remaining 339 cartons of let- 
tuce were inspected at the place of business of produce brokers on the 
same day at 10:45 a.m. with the following results in relevant part: 


Condition of Load: Stacked at above location. 
Condition of Pack: Fairly tight in layers. 
Temperature of Product: In various locations 46 to 51°F. 


Condition: Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper leaves; no decay. Head leaves; decay range from 2 to 
11 heads per carton, averaged 22°, Bacterial Soft Rot, mostly in early, some in 
advanced stages, affecting one to four leaves. 


8. Respondent sold the 339 cartons of lettuce to Produce Brokers for 
$3.50 per carton. Respondent paid complainant at the contract rate for 
the 939 cartons of lettuce, plus 60¢ per carton for brokerage and precool- 
ing, or a total of $3,380.40, but deducted $27.00 for the inspection cer- 
tificate on the 339 cartons of lettuce and $1.75 per carton “loss” on the 
same 339 cartons, for a net remittance of $2,760.15. 


9. An informal complaint was filed on March 6, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent accepted the lettuce in the first truckload by unloading 
lettuce from the truck, and therefore became liable to complainant for 
the purchase price thereof less any damages resulting from any breach 
of contract by complainant. The burden of proving both breach and dam- 
ages resulting therefrom rest on respondent. The Grower-Shipper 
Potato Company v. Southwestern Produce Co., 28 A.D. 511 (1969), Uni- 
form Commercial Code, section 2-607 (4). 


However respondent alleges as an affirmative defense that a modifica- 
tion of the contract was made whereby complainant gave its consent to 
the dumping of the remaining 339 cartons of lettuce. However the 
messages which respondent Ben Hamrick stated that he received from 
complainant through the broker do not amount to an authorization to 
dump the lettuce. Mr. Hamrick’s characterization of the messages were 
as follows: “Mr. Ramacciotti called me later that same day and informed 
me that he had conversed with Ed Little and that I was to deliver what I 
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could and call him back.” “All of this information was given to Mr. 
Ramacciotti who in turn told me that he would inform Mr. Little and 
once again call me back. In his return call, he told me to use my own 
judgment in placing the lettuce.” We conclude that respondent has failed 
to meet its burden of proving that there was a modification of the con- 
tract. See F. H. Houge Prod. Co. v. Singer’s Sons, 33 A.D. 451 (1974). We 
are therefore faced with the question whether there was a breach of con- 
tract on the part of complainant as to the first load of lettuce. Respond- 
ent has presented no evidence concerning the condition of the lettuce at 
time of delivery which is acceptable in this forum. We have often dis- 
counted testimonial evidence concerning the condition of perishable 
commodities and stated the necessity of obtaining a neutral inspection 
showing the exact extent of damage. See G. J. Albert, Inc. v. Salvo, 36 
A.D. 240 (1977); Salt Lake Produce Co., Inc. v. Butte Produce Company, 
Inc., 32 A.D. 1732 (1973); B. G. Anderson Company, Inc. v. Mountain 
Produce Co., 29 A.D. 513 (1970). In this case the evidence submitted al- 
leging that the lettuce arrived in poor condition at the original delivery 
points was not even the testimony of persons who had seen the lettuce. 


There remains the question of what weight if any is to be given to the 
dumping certificate dated November 2, 1977, and covering the 334 
cartons of lettuce remaining after the initial deliveries. The lettuce was 
shipped on October 12, 1977, and the initial deliveries were completed 
prior to October 17, 1977. Aside from the fact that the dumping certifi- 
cate covers only a small portion of the lettuce, it was issued 16 days or 
more after the time for delivery. It should be obvious that, especially 
with regard to a commodity as perishable as lettuce, such a certificate is 
without any probative value as to the condition of the lettuce at time of 
arrival. We conclude that respondent has failed to prove that complain- 
ant breached the contract of sale relative to the first truckload of lettuce. 


Respondent accepted the second truckload of lettuce in the same man- 
ner as the first truckload was accepted and therefore became liable for 
the purchase price thereof less any damages resulting from any breach 
of contract by complainant. Again respondent maintains that there was 
a modification of the original contract allowing it to pay for the lettuce 
without incurring any loss. Respondent states that after it had received 
final payment from all buyers of the second truckload of lettuce it con- 
tacted Mr. Ramacciotti who in turn contacted Mr. Little and was told to 
“pay what we can without taking a loss”. Respondent also submitted an 
affidavit by Mr. Ramacciotti confirming that he was told that respond- 
ent was to “pay without taking a loss” but stating that it was Mr. David 
Lumsben, the new general manager of complainant, who made the state- 
ment to him, rather than Mr. Little. Complainant filed an affidavit by 
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David Lumsben taking exception to Ramacciotti’s statement and stating 
that “any statement made by me in reference to not taking a loss would 
be based on Mutual Vegetable Sales not taking a loss on either of the 
shipments in question due to the lack of substantiating information and 
further, proof of disposition of these two loads of lettuce.” Mr. Lumsben 
further said “I never altered or authorized an allowance on either ship- 
ment and at all times was looking for payment in full of the balance due 
on the shipments during October 1977 which totalled $2,202.70”. We 
find from all the evidence that respondent has failed to prove by a pre- 
ponderance of the evidence that there was an agreement to modify the 
contract. 


We come now to the question of whether complainant breached the 
contract of sale relative to the second truckload of lettuce. There are sev- 
eral problems which prohibit us from taking the relatively high percent- 
age of bacterial soft rot shown in the October 31, federal inspection to 
indicate a breach of contract on the part of complainant. First, and most 
importantly, the inspection covers only a small portion of the total 
amount of lettuce shipped by complainant. It is probable that respond- 
ent’s customers selected out the best cartons of lettuce, thus leaving the 
worst lettuce in the truck. Since complainant’s sale to respondent was of 
an entire truckload, and since under the good delivery standards for no 
grade lettuce a tolerance is allowed for decay, it becomes impossible for 
us to say whether or not the lettuce shipped by complainant would have 
met the good delivery standards. See Mario Saikhon v. Russell-Ward 
Company, Inc., 34 A.D. 1940 (1975). In addition the temperatures indi- 
cated by the federal inspection are high, although it is not disclosed 
whether the lettuce had been placed in a refrigerated area after it was 
unloaded from the truck. We find that respondent has failed to show 
that complainant breached the contract of sale. We also note that had we 
found a breach of contract on the part of complainant or had we found 
that there was a modification such as alleged by respondent, there was 
still a failure on respondent’s part to prove the amount of its damages or 
to substantiate the alleged loss. The lettuce remaining on the second 
truckload was given by respondent to Produce Brokers of Houston, 
Texas, on consignment. No account sales from Produce Brokers was 
furnished by respondent, although respondent states that the remaining 
lettuce was sold for $3.50 per carton. Respondent gave complainant 
credit, in accounting to complainant, for the entire $3.50 per carton on 
such lettuce as well as the original purchase price for the other lettuce on 
the truck. However respondent deducted as a loss on the 339 cartons 
which were consigned to Produce Brokers, the sum of $1.75 per carton. 
Nowhere does respondent state the origin or justification for deducting 
such sum. 
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_ Respondent deducted $1,582.20 from the invoice on the first ship- 
ment of lettuce and $620.25 on the second shipment of lettuce for a total 
of $2,202.45. Respondent’s failure to pay complainant such amount is a 
violation of section 2 of the Act for which reparation should be awarded 
to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,202.45, with interest thereon at the rate 
of 8 percent per annum from December 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,401) 


DAVE WALSH Co., INC. v. K. K. ITO FARMS, LTD. PACA Docket No. 
2-5342. Decided October 25, 1979. 


Contract — breach of — Rejection — with reasonable cause — Resale — 
authorization for — Damages — measure of — reparation awarded for 


Where respondent breached the contract and complainant rightfully rejected the celery 
and properly sold it for respondent’s account, respondent is liable to complainant, as 
damages, $898.00. An additional $900.00, the amount of the check erroneously sent 
to respondent by complainant, is also due complainant from respondent. Reparation 
therefore in the amount of $1,798.00 is awarded complainant against respondent 
with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,798.00 in connection with a 
truckload of celery shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dave Walsh Co., Inc., is a corporation whose address 
is P.O. Box 1108, Oxnard, California. 


2. Respondent, K. K. Ito Farms, Ltd., is a corporation whose address 
is P.O. Box 263, Camarillo, California. At the time of the transaction in- 
volved herein, respondent was operating subject to license under the 
Act. 


3. On approximately February 3, 1978, complainant, by oral contract, 
purchased from respondent 350 crates of celery at $3.50 per crate, for a 
total contract price of $1,225.00, f.o.b. Oxnard, California. It was under- 
stood that final destination would be Orlando, Florida. Invoice No. 
30630 was prepared by respondent on February 4, 1978, and sent to 
complainant. 


4. On approximately February 3, 1978, complainant sold the celery at 
issue to Winn-Dixie Stores, Inc., Orlando, Florida, (hereinafter, “Winn- 
Dixie”) at $7.30 per crate including freight and ice, for a total contract 
price of $2,555.00, delivered. 


5. On February 3, 1978, complainant picked up the celery at respond- 
ent’s place of business, Camarillo, California, and shipped it to Oxnard, 
California, where it was consolidated with other produce and shipped in 
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interstate commerce to Winn-Dixie at Orlando, Florida, where it arrived 
on February 8, 1978. 


6. On February 8, 1978, the celery underwent a federal inspection, 
which revealed, in pertinent part, as follows: 


Condition of Pack: Tight. 

Temperature of Product: Various parts of load; 37-40°F. 

Conditions: Mostly fresh and crisp, tops generally green color. From 30-60% 
averages 43% decay, Bacterial Soft Rot generally in early stages. 

Remarks: Applicant states stock was unloaded from trailer... . 


7. Complainant was subsequently notified of the inspection results, 
and informed respondent that it was rejecting the celery. Respondent 
consented to such rejection and requested that complainant sell the cel- 
ery for its account. At approximately this time, complainant’s sale of the 
celery to Winn-Dixie was apparently cancelled. 


8. On approximately February 8, 1978, complainant sold the celery to 
Warren Wheeler, Inc., Tampa, Florida, for $432.00. 


9. On March 27, 1978, complainant’s check for $900.00, dated March 
24, 1978, was mistakenly sent to respondent in connection with the 
February 3, 1978, shipment of celery. 


10. An informal complaint was filed on September 14, 1978, which 
was within nine months from the time the cause of action herein ac- 
crued. 


CONCLUSIONS 


Complainant claims that respondent breached their contract when the 
truckload of celery arrived at the contract destination, Orlando, Florida, 
in poor condition, as evidenced by the federal inspection made on the 
date of arrival (see finding of fact 6). Complainant contends that it noti- 
fied respondent of its rejection of the celery, and that respondent con- 
sented to such rejection and authorized complainant to sell the celery for 
its account. Complainant’s claim of damages is derived from the amount 
the celery would have brought on resale to Winn-Dixie, with which com- 
plainant had contracted to sell the produce at $2,555.00, delivered, 
including freight and ice, assuming arrival of the produce at Orlando in 
acceptable condition, less the contract price with respondent of 
$1,225.00, and less the amount obtained on resale to Warren Wheeler, 
Inc., Tampa, Florida of $432.00, or $898.00. In addition, complainant 
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claims to be owed an additional $900.00 resulting from the complainant 
mistakenly sending respondent a check for $900.00 in connection with 
the celery at issue. The total amount claimed as damages by complainant 
is, thus, $1,798.00. 


In its answer, respondent denies liability to complainant for the 
$1,798.00 claimed. However, respondent states that the $900.00 
allegedly paid by complainant in error “will be returned to them.” This is 
a tacit admission of liability, and since there is no indication from the 
record that the $900.00 has been returned to complainant, this amount 
will be awarded to complainant as reparation. * 


With respect to the $898.00 remaining at issue, respondent nowhere 
denies complainant’s assertion in its informal complaint (report of inves- 
tigation, exhibit no. 1) and opening statement that it consented to com- 
plainant’s rejection and authorized complainant to handle the goods for 
its account. Moreover, in a letter to the Department dated September 25, 
1978 (report of investigation, exhibit no. 3), respondent implies that 
complainant’s resale was made on its behalf, which is inconsistent with 
its position that complainant accepted the celery and resold it for its 
own account. The pertinent portion of the letter reads as follows: 


“The $430.00 is the amount of proceeds from the celery which was sent to an- 
other Produce House on consignment to salvage what they could for us.” 


[Underlining added] 





Therefore, we conclude that complainant made a proper rejection and 
was authorized by respondent to sell the celery for its account. 


Having justifiably rejected the celery and sold it for respondent’s ac- 
count, complainant’s measure of damages is “the difference between the 
market price at the time when the buyer learned of the breach and the 
contract price “Kaleel Bros., Inc. v. Bonanza Distributors, Inc., 32 A.D. 
1164 (1973) but” less expenses saved in consequence of the seller's 
breach.” See U.C.C. section 2-713. In accordance with section 2-713, 
“(mjarket price is to be determined as of the place for tender or, in cases 
of rejection after arrival ... at the place of arrival.” As evidence of 
market price at the place of arrival on February 8, 1978, when complain- 
ant learned of respondent’s breach, we will accept the contract price be- 
tween complainant and Winn-Dixie of $2,555.00. Subtracting from this 
sum the contract price between complainant and respondent of 


‘ That this claim is within the Department’s jurisdiction is evident from the check stub 
(complainant’s exhibit no. 6) showing the $900.00 check as payment for invoice no. 30630 
issued on February 4, 1978, which is respondent’s invoice covering the 350 crates involved 
herein (see Finding of Fact 3). 
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$1,225.00 and the $432.00 which complainant obtained on resale to 
Warren Wheeler, Inc., which constitutes the expenses saved due to 
respondent’s breach of contract, leaves $898.00. Adding to this figure 
the $900.00 admittedly owed by respondent results in total damages of 
$1,798.00, and respondent’s failure to pay this amount is a violation of 
section 2 of the Act for which reparation should be awarded with in- 
terest. 


Within 30 days from date of this order, respondent shall pay to com- 
plainant, as reparation, $1,798.00, with interest thereon at the rate of 8 
percent per annum from April 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,402) 


DENNIS PRODUCE SALES, INC. v. GREEN VALLEY ONION Co., INC. PACA 
Docket No. 2-5405. Decided September 25, 1979. 


Amendment to order for payment of undisputed amount 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), an order requiring the 
payment of an undisputed amount was issued on August 3, 1979, award- 
ing to complainant $850.00 with interest thereon at the rate of 8 percent 
per annum from September 1, 1977, until paid. 


The transaction on which the complaint and respondent’s subsequent 
admission of liability are based, however, occurred in August, 1978. The 
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order issued on August 3, 1979, therefore, is hereby amended to award 
to complainant $850.00, with interest thereon at the rate of 8 percent 
per annum from September 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,403) 


NORTHCROSS DISTRIBUTING v. SAM’S PRODUCE. PACA Docket No. 
2-5346. Decided September 25, 1979. 


Broker authority of — Evidence — failure to submit — Deductions — from 
contract price unsupported — Reparation awarded 


Where respondent failed to submit evidence in support of its deduction from the invoice 
price based upon alleged defects in the tomatoes in issue, respondent is liable to com- 
plainant for the full invoice price of $2,396.60, less the amount of $1,905.60 already 
paid thereon. Reparation therefore of $491.00 is awarded complainant against re- 
spondent with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Michael E. Minton, Greeley, CO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENTS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499aet seq.). A timely 
complaint was filed in which complainant seeks an award in the amount 
of $491.00 against respondent in connection with a transaction in inter- 
state commerce involving a truck shipment of mixed vegetables from 
Nogales, Arizona to Colorado. 
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The amount claimed in the complaint is less than $3,000.00. Therefore 
the shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. The parties were given an 
opportunity to submit further evidence in the form of sworn statements, 
and to file briefs, but neither party did so. 


FINDINGS OF FACT 


1. Complainant is an individual, Kent Worlie Northcross, doing busi- 
ness as Northcross Distributing, whose address is P.O. Box 2043 
Nogales, Arizona. 


2. Respondent is an individual, Samuel C. Shepherd, doing business 
as Sam’s Produce, whose address is P. O. Box 983, Greeley, Colorado. At 
the time of the transaction alleged herein respondent was licensed under 
the Act. 


3. On or about February 22, 1978 complainant and respondent 
entered into an oral contract for the sale and purchase of a truck ship- 
ment of mixed vegetables. The contract was negotiated by a brokerage 
firm, Shipper’s Service Co., of Denver, Colorado. 


4. On or about February 24, 1978 complainant loaded and shipped 
from Nogales via truck to respondent in Colorado 338 boxes of vege- 
tables at an agreed f.0.b. price of $2,396.60. 


5. At an unknown time and date the truck arrived in Denver and was 
unloaded by respondent, who reloaded its contents into his own truck for 
transportation to his place of business in Greeley, Colorado. ' 


6. On or about March 27, 1978 respondent remitted to the com- 
plainant a check for $1,905.60, which the complainant refused to accept; 
but later accepted as an undisputed amount without prejudice under au- 
thorization of the Fort Worth, Texas F&V office. 


7. Complainant filed a timely formal complaint to initiate this pro- 
ceeding on November 18, 1978, within nine months of the accrual of its 
alleged cause of action. 


* The record is not clear as to why respondent accepted the shipment in Denver when it 
was consigned to him in Greeley, Colorado. 
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CONCLUSION 


Respondent took a $491.00 deduction from the invoice, claiming that 
56 lugs of tomatoes, priced at $7.00, were bad and had to be thrown out, 
plus a deduction of $99.00 for “repacking”. 


Respondent has submitted no inspection report or dump certificate for 
the tomatoes which were allegedly bad. In a letter to the F&V Office in 
Fort Worth, Mr. Shepherd said that he held the tomatoes for ten days on 
instructions from the broker, Shipper’s Services Co. However, nowhere 
does he state that he complained directly to the seller about defects in 
the product. Apparently his only contact was with the broker. Also Mr. 
Shepherd made no attempt to document the defects either with inspec- 
tion or dump certificates, because he thought the broker was taking care 
of the matter. 


Ordinarily a broker’s authority terminates after he has negotiated a 
sale. Any further action by him must be expressly or implicitly au- 
thorized in some manner. Frank Gaglion & Son v. Theron Hooker 
Company, 30 A.D. 528 (1971); Cal. Fruit v. Tree Fresh, 31 A.D. 271 
(1972). Respondent has not shown that the broker had authority to rep- 
resent the seller in any negotiations subsequent to the making of the 
contract of sale. Also he has offered no evidence from the broker, by affi- 
davit or otherwise, as to what actually transpired during their subse- 
quent contacts. 


If respondent was concerned about defects in the product he should 
have contacted the seller directly to obtain a reduction; or he could have 
documented the defects with appropriate inspection certificates and 
claimed damages. Since respondent did neither, he has no defense 
against complainant’s demand for the full invoice price. His failure to 
pay this amount is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. 


Within 30 days from the date of this order, respondent shall pay to the 
complainant, as reparation, the sum of $491.00 with interest thereon at 
the rate of 8 percent per annum from April 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 





1372 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 1372 


(No. 19,404) 


In re AMERICAN FRUIT PURVEYORS, INC. PACA Docket No. 2-4355. De- 
cided September 28, 1979. 


Slow payment practices — flagrant violations of the Act — Prior order — 
violation of — Sanctions 


Where respondent violated the Act by its slow payment practices as found herein and, fur- 
ther, violated the order issued by the Judicial Officer on October 29, 1971, re- 
spondent is suspended as a registrant under the Act for 30 days and 14 days, respec- 
tively. The suspensions will run consecutively. 


Edward M. Silverstein, for complainant. 
Richard B. Marx, Miami FL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which 
Administrative Law Judge John G. Liebert filed an initial Decision and 
Order on May 14, 1979, suspending respondent’s license for 14 days for 
violating an order issued by the Judicial Officer in 1971 because of re- 
spondent’s slow payment practices and for an additional 7 days because 
of respondent’s present slow payment practices. 


The complainant, seeking a more severe sanction, and the respondent, 
seeking no sanction, appealed to the Judicial Officer, to whom final ad- 
ministrative authority to decide the Department’s cases subject to the 
Administrative Procedure Act has been delegated (7 CFR 2.35). ' 


Oral argument before the Judicial Officer, which is discretionary (7 
CFR 47.40 (a) ), was requested by respondent, but is denied inasmuch as 


1 The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1976 ed., 
Appendix, p. 764). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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no novel or complex issues are raised on appeal, the case has been tho- 
roughly briefed and oral argument would seem to serve no useful pur- 
pose. 


For the reasons set forth below, I believe that respondent’s license 
should be suspended for 14 days for violating the prior order and for an 
additional 30 days for the present violations. 


Upon a careful consideration of the record in this case, the initial Deci- 
sion, except for pp. 15-21 thereof dealing with Judge Liebert’s reasons 
for imposing a seven day suspension for the present violations, is 
adopted as the final Decision herein, with slight changes, followed by 
additional conclusions and the order by the Judicial Officer. 


ADMINISTRATIVE LAW JUDGE'S DECISION (AS MODIFIED) 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended, (7 U.S.C. 499a et seq.), hereinafter 
referred as the Act, instituted by a complaint filed by the Director of 
Fruit and Vegetable Division, Agricultural Marketing Services, United 
States Department of Agriculture, on July 30, 1976. The complaint 
alleges that respondent, a licensee under the Act, during the period July 
through September, 1974, purchased and accepted from two sellers in 
interstate commerce 20 lots of perishable agricultural commodities but 
failed to make full payment promptly of the agreed purchase prices, or 
of balances thereof, totaling $84,996.66 in violation of 7 U.S.C. 499b. 
Additionally, the complaint alleges that the above failures to pay violate 
the provisions of an order issued by the Judicial Officer of the United 
States Department of Agriculture on October 29, 1971, in which he sus- 
pended respondent’s license for a period of 14 days, but held such sus- 
pension in abeyance for four years providing respondent complied with 
the provisions of said order during that period. 


In this action, complainant requests that, because of the violation of 
the Judicial Officer’s Order of October 29, 1971, the 14-day suspension 
of respondent’s license therein provided be instituted and, further, that 
as a consequence of the additional violations during the period July 
through September, 1974, there be added an additional sanction of a 90- 
day suspension, such suspensions to run consecutively. 


Respondent filed an Answer on August 24, 1976, in which it admits 
the purchases of the commodities during the period July through Sep- 
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tember 1974, as alleged, but denies there was a failure to make full pay- 
ments promptly. Respondent avers that the 14-day suspension in the 
Judicial Officer’s Order of October 29, 1971, is barred because the 
alleged violations during the period July through September 1974, took 
place after the termination of the 4-year period specified in the order. 


Hearing on this matter was held in Miami Beach, Florida on January 
24, 1978, before Administrative Law Judge John G. Liebert. At the 
hearing complainant was represented by Bonnie L. Luken, Esq., Office 
of the General Counsel, United States Department of Agriculture, and 
respondent was represented by Richard B. Marx, Esq., 2951 South Bay 
Shore Drive, Miami, Florida. At the conclusion of the hearing the parties 
were given an opportunity to file Proposed Findings of Fact and Briefs. 
The final brief in the matter was filed on August 17, 1978. 


PERTINENT SECTIONS OF THE ACT INVOLVED 


In pertinent part the provisions of the Act relevant to this proceeding 
provide: 


§ 499b. Unfair conduct 


It shall be unlawful in or in connection with any transaction in inter- 
state or foreign commerce— 


(4) For any commission merchant, dealer, or broker to make, for a fraudulent 
purpose, any false or misleading statement in connection with any transaction 
involving any perishable agricultural commodity which is received in interstate 
or foreign commerce by such commission merchant, or bought or sold, or con- 
tracted to be bought, sold, or consigned, in such commerce by such dealer, or 
the purchase or sale of which in such commerce is negotiated by such broker; or 
to fail or refuse truly and correctly to account and make full payment promptly 
in respect of any transaction in any such commodity to the person with whom 
such transaction is had; or to fail, without reasonable cause, to perform any 
specification or duty, express or implied, arising out of any undertaking in con- 
nection with any such transaction; (underscoring added) 

(7 U.S.C. 499b.) 


§ 499h. Grounds for suspension or revocation of license—Authority 
of Secretary 


(a) Whenever (a) the Secretary determines, as provided in section 499f of this 
title, that any commission merchant, dealer, or broker has violated any of the 
provisions of section 499b of this title, or (b) any commission merchant, dealer, 
or broker has been found guilty in a Federal court of having violated section 
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499n(b) of this title, the Secretary may publish the facts and circumstances of 
such violation and/or, by order, suspend the license of such offender for a pe- 
riod not to exceed ninety days, except that, if the violation is flagrant or re- 
peated, the Secretary may, by order, revoke the license of the offender; x x x 

(7 U.S.C. 499h.) 


§ 4990. Rules, regulations, and orders; appointment, removal, and 
compensation of officers and employees; expenditures; appropriations; 
abrogation of inconsistent statutes 


The Secretary may make such rules, regulations, and orders as may be nec- 
essary to carry out the provisions of this chapter, x x x” 
(7 U.S.C. 4990) 


PERTINENT PROVISIONS OF THE REGULATIONS INVOLVED 


In pertinent part the provisions of the Regulations issued by the Secre- 
tary of Agriculture under the Act and which are relevant to this pro- 
ceeding provide: 


§ 46.2 Definitions. 


(aa) “Full payment promptly” is the term used in the act in specifying the pe- 
riod of time for making payment without committing a violation of the act. 
“Full payment promptly,” for the purpose of determining violations of the act, 
means: 


(5) Payment for produce purchased by a buyer, within 10 days after the day 
on which the produce is accepted; 


(9) xx x Provided, however, That as an exception to paragraphs (aa) (1) 
through (9) of this section, the parties may, by express agreement at the time 
the contract is made, provide a different time for payment, and if they have so 
agreed, then payment within the time provided shall constitute “full payment 
promptly”: Provided further, That the party claiming the existence of such ex- 
press agreement as to time of payment shall have the burden of proving it.” 

(7 C.F.R. 46.2) 


FINDINGS OF FACT 


1. Respondent, American Fruit Purveyors, Inc. is a Florida corpora- 
tion doing business at 730 First Street, Miami Beach, Florida. On June 
2, 1958, pursuant to the provisions of the Act, respondent was issued li- 
cense number 176120. This license has been renewed annually and is 
presently in effect. 
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2. On October 29, 1971, the Judicial Officer on appeal from the deci- 
sion of the Administrative Law Judge issued a final Decision in a dis- 
ciplinary action against respondent, In re American Fruit Purveyors, 
Inc. (PACA Doc. No. 2-1574), 30 A.D. 1542, (1971). The Order issued as 
a result of the Decision provides: 


“ORDER 


Effective on the 15th day after service hereof upon respondent, the license of 
respondent is suspended for a period of 14 days. Such suspension, however, is 
suspended and shall not become effective unless respondent shall be found, 
after opportunity for hearing, to have, within four years following the effective 
date of this order, knowingly failed to pay for produce within the specific pe- 
riods provided for in the regulations unless (i) the respondent enters into an ex- 
press agreement for a definite time period within which payment must be 
made, (ii) such agreement is reflected in a written confirmation, memorandum, 
or other document prepared with respect to the transaction, and (iii) the re- 
spondent pays within such agreed period. 


This order shall be published and copies hereof shall be served upon the 
parties.” 


3. On January 17, 1972, the Judicial Officer issued a Ruling on com- 
plainant’s Petition for Reconsideration of his Decision and Order (31 
A.D. 122, (1972)), issued in the above-mentioned proceeding. After 


denying the petition for reasons stated, the Judicial Officer affirmed his 
Order of October 29, 1971, and made that order “effective on the 15th 
day after service hereof on respondent.” The docket discloses that serv- 
ice was obtained on respondent on January 22, 1972. Such Order then 
became finally effective on February 6, 1972. 


4. The uncontroverted facts are that during the 1974 crop year 
respondent, in the course of interstate commerce, purchased, received 
and accepted from Sunny Farms, Inc., a seller located in Edison, Cali- 
fornia, 6 car loads of potatoes having a total value of $66,674.00 with 
allowances. A first shipment of potatoes was made on or about June 5, 
1974, and for this shipment Respondent issued a check dated June 20, 
1974, in the amount of $8,912.50 which was the complete payment for 
this shipment. The shipping season was finished on or about July 24, 
1974. The remaining 5 car loads were shipped prior to that date. 


The record discloses that on August 13, 1974, Sunny Farms, Inc. sent 
the following letter to respondent demanding payment of the balance 
due for these shipments: 


“August 13, 1974 
Re: Our File No. 733- 61 days old 
Car No. UPFE 452639 
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American Fruit Purveyors, Inc. Shipped 6/12/74 
730 1st Street Our File No. 856- 54 days old 
Miami Beach, Florida 33139 Car No. UPFE 451642 
Shipped 6/20/74 
Our File No. 1158- 38 days old 
Gentlemen: Car No. SPFE 453646 
Shipped 7/6/74 
Our File No. 1019- 45 days old 
Car No. SPFE 453549 
Shipped 6/29/74 


We are forwarding copies of the invoices on the above referenced shipments to 
you. You will note that these shipments range from 61 days old to 38 days old. 
All of which are well over the normal payment requirements under PACA regu- 
lations. 


We shipped you our first car on the 5th of June and received payment dated the 
20th of June so we know full well that you can make prompt and timely pay- 
ment when it is in your interest. When you requested of Mr. Marvin Berry that 
we again start shipping to you it was with the understanding and agreement 
that you make prompt and timely payment. We are asking that you keep your 
word and forward to us full and complete payment of the above indicated ship- 
ments. 


Please forward to us by return mail your check in the amount of $44,219.50.” 


As stated in this letter it was clearly Sunny Farms’ understanding that 
the manner in which Respondent was making payment was not in ac- 
cordance with its understanding of the agreement. Exhibits and depo- 
sitions indicate that it was company’s policy to collect within 10 days 
after shipment, and that if payment was not made within 2 weeks to 
cease shipments to the customer. This is corroborated by the company’s 
action at the time as expressed in the above letter. Evidence of record 
discloses that sometime following August 13, 1974, Sunny Farms 
agreed to accept post-dated checks to liquidate the obligations remaining 
on respondent’s account with them. Certain of these checks when pre- 
sented to the bank were paid, others, in the total amount of $23,706.00, 
were returned by the bank for “insufficient funds.” Checks representing 
$15,706.00 were not honored by the bank. 


5. Because of the long delay in payment, Sunny Farms, Inc. on March 
4, 1975, filed with the Secretary of Agriculture, pursuant to the Act, a 
complaint seeking reparations in the amount of balance still owing on 
the account in the amount of $15,706.00. A subsequent payment made 
after the filing of the complaint reduced the balance due to $13,000. On 
February 4, 1976, the Judicial Officer after a full hearing on the matter 
issued a Decision, (35 A.D. 151, (1976)), in this reparation action 
wherein he found inter alia: 
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“Respondent admits that a balance of $13,000 is owed the Complainant. The 
question in this case concerns whether there was an agreement between the 
parties as to when payment was due and if there was such an agreement, was 
payment made within the time provided by such agreement. 


The evidence reflects the fact that an agreement for payment was made 
whereby Respondent was to give Complainant a series of checks that would 
eventually liquidate the debt as the checks became due. The evidence indicates 
that the checks were presented for payment after the dates shown thereon. It is 
undisputed that four checks were not paid, due to insufficient funds. 


Based on the evidence presented, we conclude that respondent and complain- 
ant agreed to payment by the use of a series of checks and that respondent de- 
faulted on its obligations. We conclude that respondent received and accepted 
the lots of potatoes which are the subject of this proceeding. We further con- 
clude that a balance is due and owing to complainant from respondent of 
$13,000. Respondent’s failure to pay this balance to Complainant is in violation 
of Section 2 of the Act, for which reparation should be awarded as damages to 
complainant with interest.” 


The Order issued in this reparation proceeding is as follows: 


“ORDER 


Within 30 days from the date of this order, respondent shall pay to complain- 
ant as reparation $13,000, with interest thereon at the rate of 8 percent per 
annum from September 1, 1974, until paid. In addition, respondent shall pay to 
complainant as additional reparation, $822.93, with interest thereon at the rate 
of 8 percent per annum, from the date of this order until paid.” 


By letter dated March 15, 1976, Sunny Farms, Inc. advised the agency 
that it had received a final payment of the award. 


6. On the basis of the evidence presented at this hearing, and on the 
further evidence of the Judicial Officer’s decision in the reparations 
action concerning these shipments, we find that respondent did not 
make payment within the 10-day period after receipt of these shipments 
as provided by the regulations. Moreover, we further find that there was 
no express agreement or custom of doing business between the parties in 
effect at the time of shipments which substantially altered the require- 
ment of the regulation. The post-dated checks were issued by respondent 
to liquidate the accrued obligation in a manner agreed upon between the 
parties to settle the past due account. Even this agreement was violated 
by the issuance of “insufficient funds” checks. 


We further find that the conduct of respondent in this matter of 
making payment to Sunny Farms, Inc., clearly violated the expressed 
conditions of the Judicial Officer in his Order of October 29, 1971, 
supra, and that such transactions took place well within the 4-year pe- 
riod specified in said order for withholding the 14 day suspension. 
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7. The evidence discloses that during 1974 respondent made a series 
of purchases of perishable agricultural commodities from Vic Mahns, 
Inc., a seller located in Pompano Beach, Florida. Between April 19 and 
September 25, 1974, during the course of these transactions it is uncon- 
troverted that respondent purchased, received and accepted 18 lots of 
fruits and vegetables. This produce originated outside the state of 
Florida and was, therefore, in the current of interstate commerce. No ex- 
press written agreement with respect to the time of payment was 
entered into between the parties, however, testimony of record is that 
respondent had an agreement for making payments against a running 
balance maintained by Vic Mahns for all produce purchased. The orig- 
inal arrangement for paying on this account was that payment for ship- 
ments would be made in one week. This arrangement was later altered to 

extend the payment period to three weeks after receipt of shipments. 


On or about September 25, 1974, Vic Mahns stopped making ship- 
ments to respondent because of slow payment on the account. On 
October 2, 1974, after the cessation of shipments by the seller, the un- 
paid balance on the account was $57,076.66, and Vic Mahns requested 
payment. Vic Mahns’ agent, after discussions with respondent, accepted 
a series of post-dated checks to liquidate the entire account. As these 
checks were deposited with the bank some were honored by payment 
and others were returned for “insufficient funds.” Two additional cash 
payments were made on the account in the aggregate amount of $4,000. 


Because of the delay in payment of the account and the nonpayment of 
the post-dated checks, Vic Mahns, Inc., on January 27, 1975, filed with 
the Secretary of Agriculture, pursuant to the Act, a complaint seeking 
reparation in the amount of the balance then owing of $31,076.66. With- 
in a short time thereafter respondent made two additional cash pay- 
ments totaling $2,000. 


8. On December 23, 1975, after full hearing on the matter, the 
Judicial Officer issued a Decision in this reparation action, (34 A.D. 
1950, (1975) ), wherein he found inter alia: 


“The remaining questions for discussion in this case concern the alleged exist- 
ence of an agreement between the parties regarding the manner of payment, 
whether such agreement between the parties regarding the manner of payment 
was carried out, and if “full payment promptly” was provided for. 


Respondent admits that the money is owed to complainant but alleges that a 
payment plan involving post dated checks was entered into between the parties 
and that such plan was being carried out according to the mutual understand- 
ing of the complainant and the Respondent. The evidence clearly shows that 
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during the dealings between the parties, the Respondent gave checks to the 
complainant that did not clear due to insufficient funds. Respondent alleges 
that complainant, contrary to the agreement, presented post dated checks for 
payment prior to the date on the checks. Respondent has presented no evidence 
in support of this latter allegation and there is no evidence in the record to indi- 
cate that any checks were not paid due to early presentment. Rather, the evi- 
dence shows that the reason for non-payment of the checks was, as stated 
above, insufficient funds. Mr. Sturm, the president of American Fruit Pur- 
veyors, alleged in his testimony at the hearing that there was no definite pay- 
ment schedule. Mr. Sturm appears to be alleging that indefiniteness as to pay- 
ment time was agreed to by the parties. 


The regulations provide, as a definition of the “full payment promptly” 
provision of the Act, that payment for produce purchased by a buyer is prompt 
if paid for within 10 days after the day on which the produce is accepted. (See 7 
CFR 46.2 (aa) (5) ). The regulations also provide that as an exception to the 
normal time periods for payment the parties may enter into an express agree- 
ment for payment within a different time (7 CFR 46.2 (aa) (9) ). The party 
claiming the existence of such an express agreement has the burden of proof. 
Respondent has not met this burden. 


We find that the evidence is sufficient to establish that complainant sold and 
that Respondent received and accepted the lots of fruits and vegetables which 
are the subject of this proceedings. We conclude further that the evidence is 
sufficient to establish the total of the contract prices as being $57,076.66, of 
which Respondent has made payments totaling $26,000, leaving a balance due 
and owing complainant of $31,076.66. Respondent’s failure to pay this balance 
to complainant is a violation of section 2 of the Act, for which reparation should 
be awarded with interest.” 


The order issued in this reparation proceeding is as follows: 


“ORDER 


Within thirty days from the date of this order, Respondent shall pay to com- 
plainant as reparation $31,076.66 with interest thereon at the rate of 8% per 
annum from October 1, 1974, until paid. In addition, respondent shall pay to 
complainant as additional reparation $502.85 with interest thereon at the rate 
of 8% per annum, from the date of this Order until paid.” 


On April 27, 1976, Vic Mahns, Inc. and respondent entered into a set- 
tlement agreement by which the reparation award was deemed satisfied. 


9. On the basis of the evidence presented at this hearing, and on the 
further evidence of the Judicial Officer’s Decision in the reparation 
action concerning these shipments, we find that respondent did not 
make payment within the three-week period after receipt of the last sev- 
eral lots of these shipments as agreed at time of shipment. The post- 
dated checks were issued by respondent to liquidate the accrued obliga- 
tion in a manner acceptable to Vic Mahns as a way of cleaning up the ac- 
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count which was past due. Even this method of payment was violated by 
the issuance of “insufficient funds” checks. 


We further find that the conduct of respondent in this matter of mak- 
ing payment to Vic Mahns, Inc. clearly violated the expressed conditions 
of the Judicial Officer in his Order of October 29, 1971, supra, and that 
such transactions took place well within the 4-year period specified in 
said Order for withholding the 14-day suspension. 


10. At the hearing respondent’s attorney raised a series of objections 
to the admissibility of the depositions of William J. Rommel and Marvin 
Berry. We have examined these depositions in the light of the cross- 
interrogatories and find them acceptable for the purposes for which they 
were offered. They, in the main, only corroborate the testimony of the 
witnesses at the hearing, and the other evidence presented, which of it- 
self constitutes the principal basis for these findings. Further, we find 
no evidence of bias in the selection of the person who was ordered to take 
the depositions. 


CONCLUSIONS 


On the basis of the foregoing Findings of Fact we conclude that the 14- 
day suspension of respondent’s license must be instituted to comply with 
the Judicial Officer’s Order issued on October 29, 1971, and made effec- 
tive on February 6, 1972. 


On the basis of the Findings of Fact we further conclude that respond- 
ent’s repeated failures to make full payment promptly to the two ship- 
pers in the several transactions in 1974 constitute repeated and flagrant 
violations of 7 U.S.C. 499b (4) of the Act, as further interpreted and de- 
fined by § 46.2 (aa) (5) and (9) of the Regulations, (7 C.F.R. 46.2 et seq.). 
We further find that such violations were “wilful” as that term is de- 
fined and interpreted in a decision by the Judicial Officer under the Act 
involving Respondent. “Wilfulness means ‘no more than that the person 
charged with the duty knows what he is doing’ ”, In re American Fruit 
Purveyors, Inc., 30 A.D. 1542, 1588, (1971). Here there is no question 
about respondent’s knowledge that its payment practices were not in ac- 
cordance with the Judicial Officer’s order. We are mindful, also, as the 
evidence discloses, of the respondent’s history of violation of the prompt 
and full payment requirements imposed on a licensee by the Act and the 
regulations. 


While these violations as found herein serve to institute the 14-day 
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suspension for the previously found violations of the Act, the question 
remains as to whether or not an additional sanction should be imposed 
for these additional violations. 


8, (8s Os 


The Findings of Fact and Conclusions herein were made after full 
consideration of the entire record and are based upon the more credible 
and probative, as well as the preponderance of the evidence presented. 
All motions, requests, or arguments which are not specifically men- 
tioned herein, and which are inconsistent with the Findings of Fact and 
Conclusions, are denied. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


In its appeal, pages 4-12, respondent reargues its version of the facts, 
but there is abundant evidence to support Judge Leibert’s Findings of 
Fact adopted above. In particular, respondent argues (Appeal, p. 9): 


The shippers’ acceptance of post-dated checks as part of the Respondent’s pay- 
ment agreements with VIC MAHN’S, INC. and SUNNY FARMS, INC., ab- 
solves the Respondent of any alleged violation of the statutory payment period. 


However, most of the post-dated checks were issued after the viola- 
tions had already occurred, and once a violation has occurred, no subse- 
quent agreement between the parties negates the violation. As stated in 
In re M. & H. Produce Co., 34 Agr. Dec. 700, 743 (1975), affirmed (with- 
out opinion) sub nom. M. & H. Produce Co. v. Knebel and United States, 
549 F.2d 830(C.A. D.C.), certiorari denied, 98 Sup. Ct. 394: 


An agreement to extend the time for payment made after a violation of the Act 
has occurred does not cure the violation. A private person has no power to an- 
nul a violation of an Act of Congress once it has occurred. 


In addition, a number of the post-dated checks were returned for in- 
sufficient funds and, therefore, respondent did not even abide by its 
agreement to pay when the post-dated checks became due. 


Respondent also argues that, in any event, there were only 2 trans- 
actions rather than 20 as alleged in the complaint and, therefore, the 
violations were not “repeated.” (Appeal, p. 10). However, the evidence, 
both oral and documentary, shows clearly that there were 20 separate 
transactions as alleged in the complaint. For example, Samuel Rosen- 
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zweig, who negotiated the 18 transactions on behalf of Vic Mahn’s, Inc., 
testified (Tr. 75): 


Q. During the period of August 1974 through October 1974, did you sell a 
number of shipments of produce to the respondent in this proceeding, Ameri- 
can Fruit Purveyors? 


A. Idid. 


Q. Did you negotiate the sales for the purchase of this produce over a period of 
time, or did you take these orders at one time? 


A. It was individual orders at intervals. 
Q. You took individual orders? 


A. Correct. 


In view of the respondent’s failure to pay promptly in the 20 trans- 
actions alleged in the compiaint in this proceeding, respondent violated 
the order issued in 1971 in the earlier disciplinary proceeding instituted 
because of respondent’s slow payment practices. 


In addition, the 1971 order would have been violated even if respond- 
ent had agreements for ceferred payment and paid within the terms of 
those agreements since there was no written documentation as to any 
agreement. The requirement that respondent’s agreements for deferred 
payment be “reflected in a written confirmation, memorandum, or other 
document prepared with respect to the transaction” was an important 
part of the order which placed respondent on probation. The evidence in 
the earlier proceeding indicated that there had been many disputes be- 
tween respondent and its suppliers with respect to whether deferred 
payment agreements existed, and to eliminate any doubt in this respect 
during the four year probationary period, it was determined that 
“[w]ritten confirmations, memoranda, or other documents must be pre- 
pared with respect to such agreements specifically setting forth such ex- 
press agreements” (Ex. No. 1, p. 80). In this respect, respondent argues 
(Appeal, p. 13): 


Although the respondent admits that there were no written agreements record- 
ing its express payment arrangement with VIC MAHN’S, INC., and SUNNY 
FARMS, INC., (T-195), the Respondent did secure written documentation of 
said agreements. The acceptance and presentment of checks, whether post- 
dated or not, issued by the Respondent to the shippers in payment of the pur- 
chase price under the express payment agreements constitutes written docu- 
mentation of the agreements varying the ten (10) day payment rule. 


That argument is frivolous. The acceptance and presentment of a 
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check in payment of a transaction cannot under any stretch of the imag- 
ination be regarded as a written confirmation, memorandum, or docu- 
ment reflecting an agreement for deferred payment. 


With respect to the two transactions involving Sunny Farms, Inc., 
respondent also argues that the 1971 order requirements were not appli- 
cable because there was no finding within four years of the effective date 
of the order that respondent failed to comply with the order (Appeal, p. 
13). That argument is also frivolous. The four year period in the order 
plainly applies to respondent’s conduct during the four year pro- 
bationary period irrespective of when the hearing with respect to any al- 
leged violation is concluded. Specifically, the order provides (Ex. No. 1, 
p. 81): 


Such suspension, however, is suspended and shall not become effective unless 
respondent shall be found, after opportunity for hearing, to have, within four 
years following the effective date of this order, knowingly failed to pay for pro- 
duce within the specific periods provided for ***. 


The four year period clearly modifies “to have*** knowingly failed to 


pay.” 

The clear and unambiguous terms of the order are also supported by 
the explanation in the decision, which explains that the four year period 
relates to the period during which respondent shall be subject to the pay- 
ment requirements of the order. Specifically, the order states (Ex. No. 1, 


p. 80): 


In these circumstances, rather than impose an active suspension, as was done in 
the Bethea case, I believe that it is more appropriate to suspend the respond- 
ent’s license for two weeks, but hold the suspension in abeyance for a period of 
four years, conditioned upon the respondent paying promptly during such 
period. See Jn re E. M. Hall, 18 Agriculture Decisions 964, 968. 


To make such an order effective and sufficiently definite, the respondent 
should be required, during the four-year period, either to pay for produce 
within the specific time periods set forth in the regulations or, if not, to have 
express agreements for specific times within which payment may be made. 
Written confirmations, memoranda, or other documents must be prepared with 
respect to such agreements specifically setting forth such express agreements, 
and payment must be made within such agreed periods. 


Respondent argues (Appeal, pp. 14-16) that it did not receive the no- 
tice and opportunity to demonstrate or achieve compliance as provided 
in the Administrative Procedure Act (5 U.S.C. 558 (c) ). As stated above, 
the violations in this case were clearly willful. See In re Henry S. 
Shatkin, 34 Agr. Dec. 296, 298-314 (1975), for an extensive discussion 
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of the meaning of “willful.” Furthermore, even if respondent’s violations 
had not been willful, the prior order issued in the 1971 disciplinary pro- 
ceeding with respect to identical violations would satisfy the notice re- 
quirements of the Administrative Procedure Act. 


Respondent’s further argument that this Pei proceeding “can 
only be a product of selective enforcement and, accordingly, any sus- 
pension imposed thereto is arbitrary, capricious, and unauthorized at 
law” (Appeal, p. 18) is also frivolous. A final order was issued in 1971 
placing respondent on probation for four years because of its slow pay- 
ment practices. All of the violations in this proceeding occurred during 
that four year probationary period. Irrespective of the number or size of 
violations that would trigger a disciplinary proceeding under normal cir- 
cumstances, where a suspension order has been issued but held in abey- 
ance during a probationary period, it would be a gross dereliction of com- 
plainant’s responsibilities if complainant did not institute a disciplinary 
proceeding for violations of the order during the probationary period. 


In addition, an examination of Agriculture Decisions reveals that a 
great number of proceedings have been instituted in recent years by 
complainant involving payment violations of the Act. But even if a par- 
ticular violator were singled out for selective enforcement of the Act, 
such action would be legal so long as the administrative determination 


was not arbitrary (see Moog Industries, Inc. v. F.T.C., 355 U.S. 411, 413- 
414; FTC v. Universal-Rundle Corp., 387 U.S. 244, 251-252; see, also 
Union Stock Yard Co. v. United States, 308 U.S. 213, 222-224). 


In determining that an additional 7 day suspension order is warranted 
as a result of respondent’s present violations, Judge Liebert relied pri- 
marily on the fact that a 14 day suspended suspension was issued in 
1971 with respect to respondent’s similar violations. Specifically, Judge 
Liebert stated, after quoting extensively from the 1971 decision (Initial 
Decision, pp. 20-21): 


The evidence in the instant case discloses that Respondent does approximately 
three and one-half to four million dollars worth of business a year, employs 
from 25 to 30 employees, and has been in operation for over 40 years. Both of 
the sellers eventually, after the issuance of compelling reparation Orders, were 
paid. The underlying facts in the instant case were similar in amounts involved 
and economic impact to those which were involved in the previous action result- 
ing in the 1971 Decision. 


In the previous Decision the threat of license suspension for 14-days was con- 
sidered to be a sufficient deterrent to cause Respondent to comply with the Act. 
It was not. However, the realities of an actual suspension is a matter of con- 
siderably more deterrent weight. This is the effect of the institution of the sanc- 
tion in the Judicial Officer’s Order. Obviously, the Judicial Officer regarded a 
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14-day suspension to be a heavy one under the circumstances. It will impact 
now. Every additional day added to that suspension has more weight because of 
the cumulative effect on respondent’s business. 


In full consideration of the facts in the instant case, and applying our under- 
standing of the Judicial Officer’s policy as set forth above, we conclude that an 
additional sanction of a 7 days suspension is warranted. The effect of this ac- 
tion will be to suspend respondent’s operations for a period of 21 days from the 
effective date of the Order entered herein. 


The foregoing analysis misreads the thrust of the 1971 decision as to 
respondent and ignores later precedents. The 14 day suspension order, 
which was suspended on condition that respondent did not commit fur- 
ther violations during the next four years, was a very light sanction. The 
light sanction was imposed because “as far as the record shows, the re- 
spondent not only thought that it had implied agreements which justi- 
fied delays in payment, but the respondent also notified the complainant 
of its views on a number of occasions, and there is no evidence in the 
record that the complainant ever corrected the respondent’s misunder- 
standing” (Ex. No. 1, pp. 79-80). 


In the petition for reconsideration in that case, it was stated (Ex. No. 
4, p. 8): 


If this decision raises expectations in the industry of lenient sanctions for seri- 
ous or flagrant violations, their expectations will be short-lived. For example, I 
have just filed a Tentative Decision in a case under another regulatory statute 
in which I agreed with the Hearing Examiner’s findings as to the violations but 
increased the recommended suspension of 45 days to three years. 


The lenient sanction was issued in this case solely because the complainant 
failed to prove a convincing case. As explained in the decision, the respondent 
advised the complainant in writing of its construction of the Act and regu- 
lationsona number of occasions and—as far as the record shows—the complain- 
ant made no effort to inform the respondent that it disagreed with its construc- 
tion. 


In two later slow payment cases which are comparable insofar as the 
amount of money involved is concerned, but which involve more sellers 
and transactions, I suspended the licenses of the respondents for 70 days 
for their slow payment violations. In re Southwest Produce, 34 Agr Dec 
160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 
F.2d 977 (C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), 
affirmed sub nom. J. Acevedo & Sons v. United States, 524 F.2d 977 
(C.A. 5). In both cases I explained why the “lenient” saction was issued in 
the 1971 American Fruit Purveyors case (Acevedo, supra, 34 Agr Dec at 
137-138; Southwest, supra, 34 Agr. Dec. at 176-177). 
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It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to the respondents 
but also to other potential violators. This policy has been followed in all 
of the Department’s disciplinary proceedings in recent years. The basis 
for that policy is set forth at great length in numerous decisions. See, 
e.g., In re Braxton M. Worsley, 33 Agr Dec 1547, 1556-1571 (1974), set 
forth in the Appendix to this Decision. ? (This same Appendix has been 
included as an appendix to most of the decisions filed in recent years, in- 
cluding the Acevedo and Southwest decisions referred to above.) 


Respondent’s violations are serious and flagrant because of the large 
sums of money involved, the substantial periods involved before final 
payment was made and the fact that respondent was on probation be- 
cause of prior similar violations. Respondent’s conduct reveals a callous 
disregard for the requirements of the Act and the prior probationary 
order. 


It would seem that a much longer suspension period than the 30 addi- 
tional days recommended by complainant on appeal might be appropri- 
ate. But in view of the tremendous size of respondent’s business, and the 
policy of the Judicial Officer never to increase tke sanction recom- 
mended by the administrative officials, respondent’s registration will be 
suspended for 30 days for its present violations, and for 14 additional 
days under the 1971 order. 


Respondent contends that it is presently complying with the payment 
requirements of the Act, but that does not make inappropriate the sus- 
pension referred to above for respondent's past violations. See Jn re L. R. 
Morris Produce Exchange, 37 Agr Dec 1112, 1119-1120 (1978); In re 


2 Severe sanctions issued pursuant to this policy were sustained in Jn re Livestock 
Marketers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5), certiorari denied, 46 L.W. 3649; In re Sam Leo 
Catanzaro, 35 Agr Dec 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and 
Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 Agr. Dec. 467); In re M. & H. 
Produce Co., 34 Agr Dec 700 750 (1975), affirmed (without opinion) sub nom. M. & H. 
Produce Co. v. Knebel and United States, 549 F.2d 830 (C.A. D.C.), certiorari denied, 98 
Sup. Ct. 394; In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. 
Maine Potato Growers, Inc, v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 
Agr Dec 160, 178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 
(C.A. 5); In re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. Ace- 
vedo & Sons v. United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 
1884, 1914 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 
524 F.2d 1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), affirmed sub 
nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 Agr 
Dec 53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089(C.A. 5). 
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Sam Leo Catanzaro, 35 Agr Dec 26, 35 (1976), affirmed sub nom. 
Catanzaro v. United States and Butz, No. 76-1613 (C.A. 9), decided 
March 9, 1977 (36 Agr Dec 467); In re J. Acevedo & Sons, 34 Agr Dec 
120, 135 (1975), affirmed sub nom. J. Acevedo & Sons v. United States, 
524 F.2d 977 (C.A. 5). See, also, In re DeJong Packing Company, 36-Agr 
Dec 1181, 1218-1220 (1977), appeal pending. 


Respondent’s license is suspended for a period of 14 days for violation 
of the order of the Judicial Officer entered on October 29, 1971. 


Respondent’s license is suspended for a further period of 30 days for 
the violations found in the instant proceeding. The periods of the sus- 
pensions shall run consecutively. 


This Order shall take effect on the 15th day after service on the Re- 
spondent. 


APPENDIX 


Except from In re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): 


U.S.D.A. SANCTION POLICY 


It is the policy of the Department to impose severe sanctions upon re- 
spondents who have engaged in serious or repeated violations of the 
regulatory laws administered by the Department. 


The imposition of a severe, administrative sanction is never a pleasant 
task. A license suspension or revocation order prevents a person from 
engaging in his chosen business for a specified period, or permanently. 
This can cause great hardship, not only to the individual violator, but to 
his family, employees, and customers. 


It is much easier and more pleasant to be “charitable” to the violator, 
putting more emphasis on his needs than the needs of society. The noted 
German philosopher Nietzsche observed almost a century ago: 
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There is a point in the history of society when it becomes so pathologically 
soft and tender that among other things it sides even with those who harm it, 
criminals, and does this quite seriously and honestly. Punishing somehow 
seems unfair to it, and it is certain that imagining “punishment” and “being 
supposed to punish” hurts it, arouses fear in it. “It is not enough to render him 
undangerous? Why still punish? Punishing itself is terrible.” ' 


Similarly, in administrating regulatory programs, there is a danger 
that the agency may become so “pathologically soft and tender” that it 
fails to achieve the purpose of the legislators who enacted the remedial 
statutes. 


Since the Department of Agriculture administers approximately 50 
regulatory statutes — more than any other agency — it is important that 
the Department administer the statutes in a manner to achieve the Con- 
gressional purposes. 


The saction policy that has been followed in the Department’s adminis- 
trative, disciplinary proceedings decided in the last two years is set forth 
at length below. Most of this language is taken verbatim from prior deci- 
sions. See, e.g., In re George Rex Andrews, 32 Agriculture Decisions 
553, 563-583 (1973); In re American Commodity Brokers, 32 Agricul- 
ture Decisions 1765, 1799 (1973); In re James J. Miller, 33 Agriculture 
Decisions 53, 64-80 (1974), affirmed sub nom. Miller v. Butz, __ F.2d 


___ (C.A. 5), decided August 8, 1974; In re J. A. Speight, 33 Agricul- 
ture Decisions 280, 318 (1974). 


The administrative proceeding in this case does not partake of the es- 
sential qualities of a criminal proceedings. In permitting a person to en- 
gage in a Federally regulated business, the Government has, in effect, 
granted him a privilege. Suspension of the privilege for failure to comply 
with the statutory standard “is not primarily punishment for a past of- 
fense but is a necessary power granted to the Secretary of Agriculture to 
assure a proper adherence to the provisions of the Act.” Nichols & Co. v. 
Secretary of Agriculture, 131 F.2d 651, 659 (C.A. 1). Accord: Helvering 
v. Mitchell, 303 U.S. 391, 399; Kent v. Hardin, 425 F.2d 1346, 1349 
(C.A. 5); Blaise D'Antoni & Associates, Inc. v. Securities & Exch. Com’n, 
289 F.2d 276, 277 (C.A. 5), certiorari denied, 368 U.S. 899; Eastern 
Produce Co. v. Benson, 278 F.2d 606, 610 (C.A. 3); Cella v. United 
States, 208 F.2d 783, 789 (C.A. 7), certiorari denied, 347 U.S. 1016; 
Irving Weis & Co. v. Brannan, 171 F.2d 232, 235 (C.A. 2); Nelson v. 
Secretary of Agriculture, 133 F.2d 453, 456 (C.A. 7); Board of Trade of 
City of Chicago v. Wallace, 67 F.2d 402, 407 (C.A. 7), certiorari denied, 
291 U.S. 680; and Farmers’ Livestock Commission Co. v. United States, 


1 Nietzsche, Beyond Good and Evil (1886; Kaufmann Trans., 1966), § 201, p.114. 
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54 F.2d 375, 378 (E.D. Ill.). See, also Ex Parte Wall, 107 U.S. 265, 287- 
290; Hawker v. New York, 170 U.S. 189, 190-200; Steuart & Bro. v. 
Bowles, 322 U.S. 398, 406-407; Brown v. Wilemon, 139 F.2d 730, 731- 
732 (C.A. 5); Chamberlain, Dowling, and Hays, The Judicial Function in 
Federal Administrative Agencies (1942), pp. 93-95. 


The function of an administrative sanction is “deterrence rather than 
retribution” (Schwenk, “The Administrative Crime, Its Creation and 
Punishment by Administrative Agencies,” 42 Mich. L. Rev. (1943) 51, 
85). 


Under the foregoing authorities, the sanction should, inter alia, be 
adequate to deter the respondents from future violations. 


In Beck v. Securities and Exchange Commission, 430 F.2d 673, 675 
(C.A. 6), the Court questioned, without deciding, whether a suspension 
order may also be used to deter others in the regulated industry from 
committing similar violations. As far as I know, this is the only case in 
which the use of an administrative sanction to deter others has been 
questioned. Previously, the use of an administrative sanction to deter 
others had been assumed to be proper. See, e.g., American Air Transport 
and Flight School, Inc., Enforcement Proceeding, 2 Pike & Fischer Ad. 
L. 2d 213, 215 (C.A.B.). See, also, the dissenting opinion in Beck v. 
Securities and Exchange Commission, 413 F.2d 832, 834 (C.A. 6). 


In cases arising under the Civil Aeronautics Act, it has been expressly 
held that the Civil Aeronautics Board has the power to “impose a suspen- 
sion as a ‘sanction’ against specific conduct or because of its ‘deterrence’ 
value — either to the subject offender or to others similarly situated.” 
Pangburn v. C.A.B., 311 F.2d 349, 354 (C.A. 1). Accord: Hard v. Civil 
Aeronautics Board, 248 F.2d 761, 763-765 (C.A. 7), certiorari denied, 
355 U.S. 960; Wilson v. Civil Aeronautics Board, 244 F.2d 773, 773-774 
(C.A. D.C.), certiorari denied, 355 U.S. 870. 


The remedial provisions of a regulatory program would be drastically 
affected if the agency could consider the effect of sanctions only on the 
respondents and not on others. It is well recognized that persons regu- 
lated by a governmental agency keep abreast of administrative proceed- 
ings. The actions of potential violators could be significantly affected by 
the sanctions imposed against other persons. Eight years’ experience in 
the administration of a regulatory program has convinced me that it is 
necessary to consider, as a major factor, the effect of a sanction in a par- 
ticular case not only on the violator, but on other potential violators, as 
well. 


Socrates recognized that “the proper office of punishment is two-fold: 
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he who is rightly punished ought either to become better and profit by it, 
or he ought to be made an example to his fellows, that they may see what 
he suffers, and fear and become better.” ” 


Similarly, Plato said that no man is to be punished “because he did 
wrong, for that which is done can never be undone, but in order that, in 
the future times, he, and those who see him corrected, may utterly hate 
injustice, or at any rate abate much of their evil-doing.” * 


The deterrent effect of punishment of one violator or potential viola- 
tors is recognized in Deuteronomy 13:10-11 (R.S.V.; see also 
Deuteronomy 19:19-20), as follows: 


You shall stone him to death with stones * * *. And all Israel shall hear, and 
fear, and never again do any such wickedness as this among you. 


In the field of criminal law, it is settled beyond question that one of 
the primary purposes of the penalty imposed on a particular violator is 
to deter other potential violators. 


* * * punishment, in this context [i.e., “general prevention”], is used not to 
prevent frture violations on the part of the criminal, but in order to instill law- 
ful behavior in others. ‘ 


* * 


* * * deterrence * is aimed at the protection of society. By making a 
certain action a punishable offense, we expect that people will refrain from 
committing the offense through fear of punishment.* * * 


4s. 2 


The purpose of punishment as a deterrent is also to demonstrate to the 
potential offender the consequences if he violates the law. ° 


~*~ * * 


the deterrent value of a correctional system is not restricted to those 
who come into direct contact with it but applies to the whole population. ° 


4. 2 19 


it is a primarily preventive consideration — having an eye to what is 
necessary to keep the people reasonably law-abiding — which today’s legislators 
have in mind, too, when they define crimes and stipulate punishments. ” 


2 Encyclopaedia Brittannica, The Great Ideas: A Syntopicon of Great Books of the 
Western World (Vol. II, 1952), pp. 492-493. 


5 Td. at 492. 


* Andenaes, “The General Preventive Effects of Punishment,” 114 University of Pennsyl- 
vania Law Review (1966), 949, 982. 


5 Gardiner, “The Purpose of Criminal Punishment,” 21 Modern Law Review (1958), 117, 
121. 


® Gould and Namenwirth, “Contrary Objectives: Crime Control and the Rehabilitation of 
Criminals,” in Crime and Justice in American Society (1971), 237, 246. 


7 Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 177. 
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police regulations which are such commonplaces in modern times: 
traffic ordinances, building codes, * * * regulations governing commerce etc. 
Here there is no doubt that punishment for infraction has primarily a general- 
preventive function. Here nearly all of us are potential criminals. * 


xe & 


The purpose of punishment, be it a criminal sentence, a civil penalty, or puni- 
tive damages, is not to inflict suffering or to impose a loss on the offender. Its 
object is to act as a deterrent: first to discourage the offender himself from re- 
peating his transgression; and, second, to deter others from doing likewise. ° 


* &,;@-8 


Sentencing is * * * an exacting task in which the court undertakes to 
impose a sentence which will best protect society, deter others and punish 
* * * the offender. '° 


More controversial but certainly no less important [than deterrance of the in- 
dividual violator] is the need for deterrence, “general prevention,” of potential 
criminals who may be dissuaded from crime by the threat and the administra- 
tion of penalties. * 


oo. 


Penalties are not provided as punishment for the individual who has gone 
wrong. Their imposition is alone justified for the effect the punishment may 
have upon the convict in preventing him from continuance in crime and in 
teaching him that “the way of the transgressor is hard.” But the still greater ef- 
fect to be attained is the deterrent effect the sentence may have upon those who 
may be inclined to follow the criminal course upon which the convict has em- 
barked. ” 


* * * deterrence looks primarily at the potential criminal outside the dock [of 
the courtroom]* * *.'% 


a eee 


Punishment can protect society by deterring potential offenders 


Gist 


the greater the penalty, the “higher the costs associated with criminal 
activity,” and the higher these costs, the fewer crimes committed. '* 


One of these goals [of law] is deterrence by means of punishment. We punish 
in order to deter people from engaging in the undesirable conduct which we call 
crime. 


® Andenaes, “General Prevention — Illusion or Reality?” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 182. 


® Collins v. Brown, 268 F. Supp. 198, 201 (D.C. D.C.). 
1° United States v.Mandracchia, 247 F. Supp. 1, 4 (D.N.H.). 
11 Tappan, Crime, Justice and Correction (1960), p. 243. 


12 Td. at 243, fn. 5 quoting from People v. Gowasky, 219 App. Div. 19, 24, 25, 219 N.Y.S. 
373, 380, affirmed, 244 N.Y. 451, 155 N.E. 737. 


18 Fitzgerald, Salmond on Jurisprudence (12th ed., 1966), § 15, p. 94. 
4 Tbid. 
18 Berns, “Justified Anger: Just Retribution,” Imprimis (Vol. 3, No. 6, June 1974), p. 3. 
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* * * deterrence, addresses itself * * * both to the individual himself — we 
hope he will be deterred in the future — and to the entire community. ** 


Perhaps the most salient authority for the proposition that one of the 
primary ends of punishment is to serve as a deterrent to other potential 
violators is Chief Justice William Howard Taft’s statement written in 
1928: 


* * * 


the chief purpose of the prosecution of crime is to punish the criminal 
and to deter others tempted to do the same thing from doing it because of the 
penal consequences. * 


Johannes Andenaes, a leading authority from the University of Oslo, 
makes the same point, as follows: “From the point of view of sheer logic 
one must say that general prevention — i.e., assurance that a minimum 
number of crimes will be committed — must have priority over special 
prevention — i.e., impeding a particular criminal from future offen- 
= 


In other words, it is more important to the general welfare of society 
to consider the effect that a sanction will have on other potential viola- 
tors than to consider the sanction needed to prevent the particular in- 
dividual from again violating the law. In fact, it is not uncommon to 
have certain types of offenses committed where “there will practically 
never be an individual preventive need for punishment” and yet punish- 
ment “is necessary for general prevention.” *® 


Whether punishment achieves the objective or deterring others from 
violating the law is questioned by some authorities, *° but affirmed by 
many others. 


16 Puttkammer, Administration of Criminal Law (1953), 8. 


17 Menninger, The Crime of Punishment (1968), 194. The original statement of Chief 
Justice Taft’s position appeared in his article, “Toward a Reform of the Criminal Law,” in 
The Drift of Civilization (1929). 


18 Andenaes, “The General Preventive Effects of Punishment,” 114 University of Pennsyl- 
vania Law Review (1966), 949, 952. 


1 Andenaes, “General Prevention — Illusion or Reality?” 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 196. 


20 See, e.g., Menninger, The Crime of Punishment (1968), prefance, viii, and pp. 9, 108, 
113, 206-208. However, even though Menninger believes that our present system of 
punishing criminals is a “crime” (id. at 28, 96, 280), he favors “penalties” for violators. He 
states (id. at 202-203) 


Certainly the abolition of punishment does not mean the ommission or cur- 
... continued... 
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As an argument for the abolition of the deterrent doctrine, it is often main- 
tained that neither the threat nor application of penalties does prevent crime. 
This position reflects the simplistic notion, to commonly prevailing in matters 
of social action, that nothing has been achieved merely because not everything 
is accomplished that we should like. It is sometimes said that high crime rates 
prove that sanctions do not deter or that penalities actually invite the crimes of 
men who seek punishment to dissolve their feelings of guilt. With tiresome fre- 
quency the illustration is cited of the pickpockets who actively plied their trade 
in the shadow of the gallows from which their fellow knaves were strung. These 
assertions have a superficial relevance but they do not dispose of the issue by 
any means. 


Persons with a will to believe in the efficacy of an exclusively individualistic 
and positivistic correctional system often quote the words of Warden 
Kirchwey. His patent oversimplifications of man’s behavioral motivations 
should be noted, for this sort of loose thinking and naive criminological ideal- 
ism pervert the ends of correction. 


* * * 


It is true, certainly, that the Classical doctrine of deterrence appears crudely 
oversimple in the light of modern conceptions of human behavior. In terms of 
reasonable goals for today it proposed to accomplish both too much and too lit- 
tle. This doctrine of deterrence was substantially more sound, however, than 
the position taken by those who deny any preventive effect to criminal sactions. 
It is maintained here that the penal law and its application do in fact deter; in- 
deed, with the decilining efficacy of other forms of social control, it must be re- 
lied upon increasingly to maintain standards of behavior that are essential to 
the survival and security of the community. A complete failure of legal preven- 
tion cannot be inferred from the serious crimes committed by a small per cent 
of the population any more than can its success by the law obedience of the 
great preponderance of men. The matter is not simple. *! 


... continued. . . 


tailment of penalties; quite the contrary. Penalties should be greater and surer 
and quicker in coming. I favor stricter penalties for many offenses, and more 
swift and certain assessment of them. 


But these are not punishments in the sense of long-continuéd torture — pain 
inflicted over years for the sake of inflicting pain. If I drive through a red light, 
I will be and should be penalized. 


eo a 2 


If we disregard traffic signals we are penalized, not punished. If our offense 
was calculated “necessity” in an emergency, then the fine is the “price” of the 
exception. 


~*~ * & 


All legal sanctions involve penalties for infraction. But the element of punish- 
ment is an adventitious and indefensible additional penalty; it corrupts the 
legal principle of quid pro quo with a “moral” surcharge. Punishment is in part 
an attitude, a philospohy. It is the deliberate infliction of pain in addition to or 
in lieu of penalty. It is the prolonged and excessive infliction of penalty, or 
penalty out of all proportion to the offense. 


** Tappan, Crime, Justice and Correction (1960), pp. 245, 246. 
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* * * Tas to studies] indicating that the death penalty is ineffective as a 
deterrent to murder, their very broad interpretation has rendered a disservice 
to the more general issue of punishment as a deterrent to all kinds of criminal 
behavior. Such an expansive conclusion is obviously not justified since murder 
is, in many ways, a unique kind of offense often involving very strong emo- 
tions. *? 


te 


It is naive to suppose that punishment exists in a vacuum and is unrelated to 
the specific kinds of acts and the meaning which the punishment has for the 
actor. ”° 


That sanctions do, in fact, serve as a deterrent to “white-collar” viola- 
tions is evidenced by a number of studies. 


As Sutherland’s analysis of white-collar crime has shown, violators of the 
Sherman Antitrust law are relatively free from criminal prosecution, though 
the imposition of punishment would be maximally effective with this type of of- 
fense. * 


> 40 


An intensive study of parking violators indicates that an increase in 
the severity and certainty of punishment does act as a deterrent to further 
violation. These findings suggest the necessity for a reappraisal of current 
thinking. Studies demonstrating the ineffectuality of punishment as a deter- 
rent to certain types of offenses should not be interpreted to mean that punish- 
ment is ineffective in deterring all types of offenses. *° 


Since one of the main purposes of a criminal law sentence is to deter 
other potential violators from committing similar violations, it follows, 
a fortiori, that one of the main purposes of an administrative law sanc- 
tion is to deter other potential violators. In criminal law, “[rljetribution 
or social retaliation, though persistently criticized by modern advocates 
of a progressive penology, continues to be a major ingredient of our 


22 Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70, 71. 


= fa. at'75. 
*4 Chambliss, “Types of Deviance and the Effectiveness of Legal Sanctions,” 1967 Wiscon- 
sin Law Review 703, 716 (emphasis supplied). 


25 Chambliss, “The Deterrent Influence of Punishment,” 12 Crime & Delinquency (1966), 
70. 
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penal law and of our correctional system.” * “The principle of retribu- 
tion was formulated in the lex talionis, the Mosaic doctrine expressed in 
Deuteronomy, 19:21: ‘Thine eye shall not pity, but life shall go for life, 
eye for eye, tooth for tooth, hand for hand, foot for foot,’ ” 2” But retribu- 
tion or social retaliation is not one of the objectives of administrative 
sanctions — they are to “assure a proper adherence to the provisions of 
the Act” (Nicholas & Co. v. Secretary of Agriculture, supra). Hence 
deterrence — both as to the individual violator, and as to other potential 
violators — is the primary, if not the only, objective of an administrative 
sanction. 


To serve as an effective deterrent to potential violators of a regulatory 
statute, I believe that administrative sanctions should be severe; sanc- 
tions which are too lenient, rather than being a deterrent, will serve as a 
catalyst for violations by others. Not all criminologists, sociologists, or 
jurists share this view; but many noted authorities do. 


Since the power of a legal threat to function as a simple deterrent comes from 
the unpleasantness of the consequences threatened, one natural strategy for in- 
creasing the deterrent efficacy of threats is to increase the severity of 
threatened consequences. The theory of increased penalties as a marginal deter- 
rent is simple and straightforward: all other things being equal, an increase in 
the severity of consequences threatened should reduce the number of people 
willing to run the risk of committing a particular criminal act* * *.* 


zs kek 


* * 


* when penalties for criminal activity that many people find attractive 
are quite low, thereby making crime a reasonable alternative to legitimate 
means of obtaining gratification for many persons, even a high probability of 
apprehension may leave a high rate of the threatened behavior, and increases in 
the severity of threatened consequences can be expected to have a more sub- 
stantial marginal deterrent effect than if the level of consequences threatened 
is already quite high in relation to the benefits obtainable through criminal 
means. *° 


26 Tappan, Crime, Justice and Correction (1960), p. 241. See, also, Berns, “Justified Anger: 
Just Retribution,” Jmprimis (Vol. 3, No. 6, June 1974); Encyclopaedia Brittannica, The 
Great Ideas: A Syntopicon of Great Books of the Western World (Vol. II, 1952), pp. 488- 
492. 


27 Tappan, Crime, Justice and Correction (1960), p. 241, fn. 3. 


2 Zimring, Perspectives on Deterrence, Crime and Delinquency Issues, A monograph 
Series, National Institute of Mental Health — Center for Studies of Crime and Delinquency 
(1971), 83-84. 


*® Td. at 84. 
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* * * if potential offenders believe that their chances of apprehension can- 
not be dismissed, the risk of a high penalty provides more incentive to avoid 
crime than the risk of a low penalty. *° 


*_ * & 


* * * it is likely that increases in the severity of threatened consequences 
are more or less significant, depending on the relationship between size of 
penalty increase and size of base penalty. ** 


If we are hopeful of the curative effects of a threat, we have to make the 
threat unpleasant, which is another way of saying that we have to be severe. *” 


Dr. Zimring, a noted authority, capsulizes this concept in answering 
the question, “how can the legal system make the best use of variations 
in severity [of sanctions] to achieve social defense?” by stating: ** 


One answer is that, since the goal of all legal threats is to keep the population 
law abiding, the potential effectiveness of variations in severity of threatening 
consequences should be used to create the widest possible distinction between 
criminal and noncriminal behavior by threatening all types of serious crime 
with penalties which are as severe as possible. The aim of this strategy is to 
create a walled fortress around criminal activity by using the full power of 
threatened consequences to keep potential criminals from becoming actual 
criminals. 

Another possible strategy would be to threaten all serioous crimes with major 
penalties, but to save a considerable amount of variation in threatened penal- 
ties to underscore distinctions between types of crime, as well as between 
serious crime and law-abiding behavior. 


Johannes Andenaes, of the University of Oslo, regarded by many as 
one of the most distinguished of the modern scholars writing about 
deterrence, states that the “simplest way to make people more law-abid- 
ing, therefore, is to increase the punishment.” ** Mr. Andenaes believes 
that Feuerbach’s formula of psychological coercion: “the risk for the law- 
breaker must be made so great, the punishment so severe, that he knows 
he has more to lose than he has to gain from his crime” has a “certain 


% Td. at 85. 

31 Td. at 89. 

82 Puttkammer, Administration of Criminal Law (1953), 16-17. 

** Zimring, Perspectives on Deterrance, Crime and Delinquency Issues, a Monograph 


Series, National Institute of Mental — Center for Studies of Crime and Delinquency (1971), 
90. 


* Andenaes, “General Prevention — Illusion or Reality?, 43 The Journal of Criminal Law, 
Criminology and Police Science (1952), 176, 191. 
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validity” as to violators of “economic regulations. (E)conomic 
crimes,” to utilize his epithet, are clearly within the purview of the fore- 
going severity doctrine, such crimes being violations of “governmental 
regulations of the economy: price violations, rationing violations, unlaw- 
ful foreign exhange transactions, offenses against workers protection, 
disregard of quality standards, and so on.” * 


»35 « 


The applicability of severe sanctions to deter violations of “regulations 
governing commerce” and other “economic” regulations is succintly 
treated by Andenaes: 


I shall begin with a group of crimes which play a modest role in the literature 
but which have a good deal of practical importance and are good for illustra- 
tion, all these police regulations which are such commonplaces in modern times: 
traffic ordinances, building codes, laws governing the sale of alcoholic bever- 
ages, regulations governing commerce, etc. Here there is no doubt that punish- 
ment for infraction has primarily a general-preventive function. Here nearly 
all of us are potential criminals. A public-spirited citizen has, of course, certain 
inhibitions against breaking laws and regulations. But experience shows that 
moral and social inhibitions against breaking the law are not enough in them- 
selves to insure obedience, where there is conflict with one’s private interests. 
Thus the extent to which there can be effective enforcement by means of 
punishment determines to what extent the rules are actually going to be ob- 
served. *” 


* * *& 


* * 


A large number of the people who are affected by economic regulations * 
feel no strong moral inhibition against infraction. They often find excuses for 
their behavior in political theorizing: they oppose the current government’s 
regulative policies; * * *. Yet the matter of obedience or disobedience can 
often have important economic consequences. * * * In this area, at any rate, 
Feuerbach’s law of general prevention has a certain validity: it is necessary that 
consideration as to the risk involved in breaking the law should outweigh con- 
sideration of the advantages to breaking the law. ** 


Andenaes is careful to note that severity of punishment has a more 
salient effect on crimes, like economic violators, “committed after care- 
ful consideration * * * than for crimes with grow out of emotions or 
drives which overpower the individual (e.g. the so-called crimes of pas- 
sion).” *° 


%° Andenaes, “General Prevention — Illusion or Reality?.” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 178-179, 185. 


% Id. at 184. 


* Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 182. 


8° Id. at 185. 
% Id. at 192. 
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Issac Ehrlich, in one of the most sophisticated analysis of criminal 
activity ever made, using a simultaneous equation model for a regression 
analysis involving fourteen variables, found that the “rate of specific 
crime categories, with virtually no exception, varies inversely with esti- 
mates of the probability of apprehension and punishment by imprison- 
ment * * * and with the average length of time served in state prisons 


x & &” 40 


Similarly, Professor Gordon Tullock states that “multiple regression 
studies show that increasing the frequency or severity of the punish- 
ment does reduce the likelihood that a given crime will be committed” 
(emphasis supplied.) ‘‘ Professor Tullock concludes: “We have an un- 
pleasant method — deterrance — that works, and a pleasant method — 
rehabilitation — that (at least so far) never has worked.” *? 


My views with respect to the necessity for severe sanctions for serious 
violations, in order to achieve the Congressional purpose of the Depart- 
ment’s regulatory programs, were set forth in In re Sy B. Gaiber & Co., 
in a Ruling on Petition for Reconsideration, as follows (31 Agriculture 
Decisions 843, 850-851 (1972) ): 


Congress enacted the remedial regulatory programs administered by the De- 
partment because of a need for economic law and order in the marketplace. The 
administrative sanctions imposed against violators of such regulatory pro- 
grams should tend to achieve that purpose. 


Persons who engage in a regulated business have been granted a privilege. 
Suspension or revocation of the privilege for failure to comply with the statu- 
tory standards is a necessary power granted to the Secretary to assure a proper 
adherence to the regulatory program (see the cases cited in the Decision and 
Order herein, p. 47). Just as a lawyer may lose his privilege to practice law if he 
embezzles a client’s funds or engages in other serious violations, a futures com- 
mission merchant, broker, or trader who manipulates a futures market or en- 
gages in other serious violations may lose his privilege to engage in futures 
trading. 


It is the general administrative practice under the Department’s regu- 
latory programs to institute formal actions only as to violations 
regarded as serious or repeated. Many minor violations are disposed of 
with a warning letter or an informal stipulation. Hence it is to be ex- 


© Ehrlich, “Participation in Illegitimate Activities: A Theoretical and Empirical Investiga- 
tion,” Journal of Political Economy, Vol. 81 (May-June, 1973), p. 545. 


* Tullock, “Does Punishment Deter Crime?” The Public Interest (No. 36, Summer 1974), 
103, 109. 


“2 Td. at 110. 
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pected that the relatively few formal cases which are instituted will 
generally warrant relatively severe sanctions. 


To summarize, a strong argument can be made in support of any 
philosophy of punishment or sanctions, ranging from extremely light to 
very severe. There are many excellent judges, criminologists, and 
socialogists at either end of the poles of this issue; many others take a 
position between the poles. For the reasons set forth above, where the 
violation is serious or repeated, I believe in severe sanctions to deter 
future violations by the respondent and others. 


Another principle in determining the sanction to be imposed in a 
particular case is that, in general, there should be a reasonable relation- 
ship between the sanction and the unlawful practices found to exist. ** In 
other words, the more serious the violation, the more severe should be 
the sanction. Even though punishment for the sake of punishment is not 
a relevant consideration in the field of administrative law, the principle 

‘of having a reasonable relationship between the violation and the sanc- 
tion still has validity in a case of this nature. This is because in order to 
achieve the major Congressional purposes of the regulatory program, it 
is more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater deter- 
rent effect than a milder sanction for a lesser violation, and thus will 
tend to effectuate the major objectives of the regulatory program. 


In addition, in determining sanctions to be imposed under the Act, 
great weight should be given to the recommendation of the officials 
charged with the responsibility for administering the regulatory pro- 
gram. See In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 Agri- 
culture Decisions 843, 845-846 (1972). Such administrative officials, 
during the day-to-day administration of a regulatory program, develop a 
“feel” for the severity of sanctions needed to serve as a deterrent to viola- 
tions that cannot be developed by the Administrative Law Judges or the 
Judicial Officer, who come in contact with only a small part of the regu- 
latory program. 


‘3 Kent v. Hardin, 425 F.2d 1346, 1349-1350 (C.A. 5); G. H. Miller & Company v. United 
States, 260 F.2d 286, 295-297 (C.A. 7, en banc), certiorari denied, 359 U.S. 907; Daniels v. 
United States, 242 F.2d 39, 42 (C.A. 7), certiorari denied, 354 U.S. 939; Irving Weis & Co. 
v. Brannan, 171 F.2d 232, 235 (C.A. 2); In re American Fruit Purveyors, Inc., 30 Agricul- 
ture Decisions 1542, 1596 (1971); In re Louis Romoff, 31 Agriculture Decisions 158, 177 
(1972). See, also, American Power Co. v. S. E. C., 329 U.S. 90, 112-118; Phelps Dodge 
Corp. v. Labor Board, 313 U.S. 177, 194; Great Western Food Distributors v. Brannan, 
201 F.2d 476, 484 (C.A. 7), certiorari denied, 345 U.S. 997; In re Electric Power & Light 
Corporation, 176 F.2d 687, 692 (C.A. 2); Wright v. Securities and Exchange Commission, 
112 F.2d 89, 95(C.A. 2). 
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The recommendation of the administrative officials as to the sanction 
is not, of course, controlling. For example, if some of the allegations are 
not proven or if there are mitigating circumstances not taken into con- 
sideration by the administrative officials, the sanction may be consider- 
ably less than that recommended by them. See, e.g., In re American 
Fruit Purveyors, Inc., 30 Agriculture Decisions 1542 (1971). But if the 
alleged violations are proven, and it appears that the administrative offi- 
cials have fully considered the respondent’s contentions, the recom- 
mendation of the administrative officials as to the sanction needed to 
. serve as an effective deterrent to the respondent and to other potential 
violators should be given great weight. Recognizing the greater opportu- 
nity for such administrative officials to develop expertise in this area, it 
will be the policy of the Judicial Officer never to increase the sanction 

recommended by the administrative officials. 


Insofar as practicable, the sanctions imposed under a regulatory Act 
against comparable violators for comparable violations should be reason- 
ably uniform. ‘4 From the beginning, the Judicial Officer has recognized 
that “(djisciplinary action taken under * * * [a regulatory] act should 
follow some general pattern, * * * so that one order will not be entirely 
out of line with another involving similar violations.” In re Watkins 
Commission Company, Inc., 4 Agriculture Decisions 395, 400 (1945). 
See, also, In re Arnold Fairbank, 27 Agriculture Decisions 1371, 1384 
(1968); In re Nolan E. Poovey, Jr., 27 Agriculture Decisions 1512, 1520- 
1522 (1968); In re Boone Livestock Company, Inc., 27 Agriculture Deci- 
sions 475, 503 (1968); In re Milton Silver, d/b/a Chambersburg Livestock 
‘Sales; 21 Agriculture Decisions 1438, 1452 (1962); In re American Fruit 
Purveyors, Inc., 30 Agriculture Decisions 1542, 1595-1596 (1971); In re 
Louis Romoff, 31 Agriculture Decisions 158, 177 (1972). *° 


In determining whether one case is comparable to another, all of the 
relevant facts and circumstances must be considered, such as the nature 
of the violations, the nature of the respondents’ business, the respond- 


“* Tnequality in judicial sentencing occurs “every day, often in different courtrooms in the 
same courthouse. Two boys fail to report for military induction — one is sentenced to five 
years in prison, the other gets probation and never enters a prison. One judge sentences a 
robber convicted for the third time to one year in prison, while another judge on the same 
bench gives a first offender ten years. One man far more capable of serious crime than 
another and convicted of the same offense may get a fine, while the less fortunate and less 
dangerous person is sentenced to five years in the state penitentiary.” Clark, Crime in 
America (1970), p. 224. There is no excuse for such erratic sanctions in administrative 
disciplinary proceedings before a single agency. 


‘© Accordingly, counsel should, in all cases, in their briefs and arguments, refer to relevant 
prior cases under the Act which should be considered in determining the appropriate sanc- 
tion to be imposed in the particular case, in the event a violation is found to have occurred. 
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ent’s prior record as to violations, the deliberateness of the violations, 
prior warnings given to the respondent's, etc. 


Also, the goal of uniform sanctions for comparable violations neces- 
sarily applies only to contested cases. Consent orders issued without a 
hearing should be given no weight whatsoever in determining the sanc- 
tion to be imposed in the litigated case. In a case where a consent order is 
agreed to by the parties, there is no record or argument to establish the 
basis for the sanction. It may seem less than appears warranted because 
of problems of proving the allegations of the complaint or because of 
mitigating circumstances not revealed to the Administrative Law Judge 
or the Judicial Officer. Other circumstances, such as personnel and 
budget considerations and the delay inherent in litigation, may also 
cause a consent order to seem less severe than appropriate. Conversely, a 
consent order may seem more severe than appears warranted because of 
aggravated circumstances not revealed by the complaint. 


In some cases, following the “deterrent policy” set forth above may 
lead to the imposition of a sanction more severe than the sanctions pre- 
viously imposed under the Act for similar violations. If so, uniformity 
must yield to effectiveness. An effective sanction will be issued in such 
cases even if it is more severe than sanctions previously imposed for 
similar violations. In such circumstances, uniformity will be achieved 
only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is not an absolute 
requirement. A respondent has no inherent right to a sanction no more 
severe than that applied to others. See Hiller v. Securities and Exchange 
Commission, 429 F.2d 856, 858-859 (C.A. 2); G. H. Miller & Company v. 
United States, 260 F.2d 286, 296 (C.A. 7), certiorari denied, 359 U.S. 
907. As the Court held in Butz v. Glover Livestock Comm’ Co., 411 
U.S. 182, 186: “We read the Court of Appeals’ opinion to suggest that 
the sanction was ‘unwarranted in law’ because ‘uniformity of sanctions 
for similar violations’ is somehow mandated by the Act. We search in 
vain for that requirement in the statute.” 


An agency is free to reconsider sanctions previously imposed without 
prior notice. Communications Comm’n v. WOKO, 329 U.S. 223, 228; 
Continental Broadcasting v. Federal Comm. Comm’n., 439 F.2d 580, 
582-584 (C.A. D.C.); N.L.R.B. v. Majestic Weaving Co., 355 F.2d 854, 
860 (C.A. 2); quoted with approval in Davis, Administrative Law 
Treatise (1970 Supp.), § 1708, p. 604. 

In Communications Comm’n v. WOKO, 329 U.S. 223, 228, the Court 
held: “Much is made in argument of the fact that deceptions of this 
character have not been uncommon and it is claimed that they have not 
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* 


been dealt with so severely as in this case. * * * The mild measures to 
others and the apparently unannounced change of policy are considera- 
tions appropriate for the Commission in determining whether its action 
in this case is too drastic, but we cannot say that the Commission is 
bound by anything that appears before us to deal with all cases at all 
times as it has dealt with some thant seem comparable.” 


Similarly, in Butz v. Glover Livestock Comm'n Co., 411 U.S. 182, 187, 
the Court held that the “employment of a sanction within the authority 
of an administrative agency is thus not rendered invalid in a particular 
case because it is more severe than sanctions imposed in other cases.” 


As I stated in In re Sy B. Gaiber & Co., Ruling on Reconsideration, 31 
Agriculture Decisions 843, 850 (1972): 


In any case in which the Judicial Officer determines that the sanctions pre- 
viously imposed for similar violations are not adequate under present circum- 
stances to effectuate the purposes of the regulatory program, a more severe 
sanction will be imposed in that case, rather than merely announcing that in 
future cases the sanction will be increased. An administrative agency is free to 
reconsider sanctions previously imposed without prior notice (see In re Louis 
Romoff, 31 Agriculture Decisions 158, 186, and cases cited therein), and such 
practice will be routinely followed. Persons who intentionally violate a regula- 
tory program are not playing a game under which they are entitled to consider 
the sanctions previously imposed for similar violations and determine whether 
they want to run the risk of detection and the imposition of such a sanction. 
They run the distinct risk that a more severe sanction will be imposed against 
them. 


To conclude this extended discussion as to the Department’s sanction 
policy, Congress has determined that there is a need for Federal regula- 
tion of the agricultural marketing system. To achieve the Congressional 
purposes with respect to the various remedial statutes administered by 
the Department, severe sanctions must be imposed for serious viola- 
tions. We have no reasonable alternative. “For whatever our opinion 
may be on the question of free versus controlled economy, there is no 
denying that ineffective regulation is the worst arrangement of them 
an’ * 


“© Andenaes, “General Prevention — Illusion or Reality?,” 43 The Journal of Criminal 
Law, Criminology and Police Science (1952), 176, 184. 
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(No. 19,405) 


In re A & A TOMATO Co., INC. PACA Docket No. 2-5406. Decided 
August 24, 1979. 


Flagrant and repeated violations — failure to pay — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act in failing to pay for 
73 lots of perishable agricultural commodities purchased and accepted from 13 sell- 
ers, for a total of $108,880.40, respondent’s license as a registrant under the Act is 
revoked. 


Andrew Y. Stanton, for complainant. 
Repondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on May 22, 
1979, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period October 1976 through 
November 1978, respondent purchased and accepted in interstate com- 
merce from 13 sellers, 73 lots of perishable agricultural commodities, 
but failed to make payment of the agreed purchase prices totalling $108, 
880.40. 


A copy of the complaint was served upon respondent who failed to file 
an answer thereto. Therefore, the time for filing an answer having run, 
and upon the motion of complainant for the issuance of a decision, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, A & A Tomato Co., Inc. is a New Jersey corporation 
whose address is 325 Division Street, Boonton, New Jersey 07005. 
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2. Pursuant to the licensing provisions of the Act, license number 
197177 was issued to respondent on June 26, 1962. This license has 
been renewed annually and next is subject to renewal on or before June 
26, 1979. 


3. As more fully set forth in paragraph 4 of the complaint, respond- 
ent, during the period October 1976 through November 1978, purchased 
and accepted an interstate commerce from 13 sellers, 73 lots of perish- 
able agriculture commodities, but failed to pay the agreed purchase 
prices totalling $108,880.40. 


CONCLUSIONS 


Respondent’s failure to pay 13 sellers $108,880.40 for 73 lots of 
perishable agricultural commodities purchased and accepted in inter- 
state commerce constitutes willful, flagrant, and repeated violations of 
section 2 of the Act (7 U.S.C. 499b), for which revocation of its license 
pursuant to section 8 of the Act (7 U.S.C. 499h) is warranted, and the 
Order below is issued. 


Respondent’s license is hereby revoked. 


This Order shall take effect on the 11th day after this decision be- 
comes final”. 


Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service thereof unless appealed to the Secretary by a party to the pro- 
ceedings within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 


Copies hereof shall be served upon the parties. 


*The Decision and Order bcame final October 2, 1979.—Ed. 
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DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,406) 


MAX FELDBAUM & SONS, INC. v. FRANCES BERK COMPANY, t/a MIKE’S 
FARM MARKET. PACA Docket No. RD-79-44. In order issued Octo- 
ber 10, 1979, by Donald A Campbell, Judicial Officer. 


(No. 19,407) 


AG-WEST v. RANDALL A. WARD, d/b/a SWEETFINGERS FRUIT & PRODUCE. 
PACA Docket No. 2-5110. In order issued October 25, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,408) 


HORWATH AND Co., INC. d/b/a GONZALES PACKING CO. v. E. VEGA & 
SONS PRODUCE. PACA Docket No. 2-5243. In order issued October 
25, 1979, by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 19,409) 


JOSEPH H. MCKELLAR, II, d/b/a McKELLAR’S FARM & PRODUCE v. DINO 
PRODUCE, INC. PACA Docket No. 2-5363. Reparation of $7,375.63 
with 8 percent interest from August 1, 1978, awarded complainant 
against respondent in order issued September 27, 1979, by Donald 
A. Campbell, Judicial Officer. 
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(No. 19,410) 


PREMIUM ELKTON POTATOES, INC. v. CARPENTER MARKETING, INC. 
PACA Docket No. RD-79-43. Reparation of $13,587.09 with 8 per- 
cent interest from July 1, 1978, awarded complainant against 


respondent in order issued October 1, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,411) 


A. M. MANTIA, INC. v. MILT KUBRICK. PACA Docket No. RD-79-21. 
Reparation of $9,151.67 with 8 percent interest from June 1, 1978, 


awarded complainant against respondent in order issued October 2, 
1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,412) 


GUADALUPE CARROT PACKERS, t/a ROMAR CARROT COMPANY v. VAI ORA 
CorP. PACA Docket No. RD-79-27. Reparation of $1,362.50 with 
8 percent interest from November 1, 1978, awarded complainant 


against respondent in order issued October 2, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,413) 


H. Y. MINAMI & SONS v. L. CHARLES JOHNSON, INC. PACA Docket No. 
RD-79-19. Reparation of $575.00 with 8 percent interest from 
November 1, 1978, awarded complainant against respondent in 


order issued October 2, 1979, by Donald A. Campbell, Judicial Offi- 
cer. 


(No. 19,414) 


SANTO TOMAS PRODUCE ASSOCIATION v. SHIPPERS DISTRIBUTING CO. 
Inc. PACA Docket No. RD-79-25. Reparation of $2;710.14 with 8 
percent interest from December 1, 1978, awarded complainant 


against respondent in order issued October 2, 1979, by Donald A. 
Campbell, Judicial Officer. 
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(No. 19,415) 


STANLEY I. RUSSELL v. WESTERN PACKERS, INC. and/or NORTHWEST 
FRUIT SALES, INC. PACA Docket No. RD-79-22. Reparation of 
$6,050.00 with 8 percent interest from November 1, 1977, is 
awarded complainant against respondent in order issued October 2, 
1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,416) 


CROWN PRODUCE Co. v. ASIA FARMS, INC. PACA Docket No. RD-79-37. 
Reparation of $18,218.25 with 8 percent interest from February 1, 
1979, is awarded complainant against respondent in order issued 
October 3, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,417) 
LEE WING YUEN Co. LTD. v. ASIA FARMS, INC. PACA Docket No. 


RD-79-35. Reparation of $4,788.00 with 8 percent interest from 
February 1, 1979, is awarded complainant against respondent in 


order issued October 3, 1979, by Donald A. Campbell, Judicial Offi- 
cer. 


(No. 19,418) 


R. H. PRODUCE, INC. v. DEFEO FRUIT Co., INC. PACA Docket No. 
RD-79-28. Reparation of $12,978.85 with 8 percent interest from 
April 1, 1979, awarded complainant against respondent in order 
issued October 3, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,419) 


SAN ANTONIO BROKERAGE COMPANY (SABCO) v. DUZIK DISTRIBUTING CoO. 
PACA Docket No. RD-79-39. Reparation of $125.00 with 8 percent 
interest from August 1, 1978, awarded complainant against re- 
spondent in order issued October 3, 1979, by Donald A. Campbell, 
Judicial Officer. 
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(No. 19,420) 


SUN HARVEST, INC. v. L. CHARLES JOHNSON, INC. PACA Docket No. 
RD-79-36. Reparation of $1,507.00 with 8 percent interest from 
February 1, 1979, awarded complainant against respondent in 
order issued October 3, 1979, by Donald A. Campbell, Judicial Offi- 
cer. 


(No. 19,421) 


GRIFFIN AND BRAND OF MCALLEN, INC. v. AMERICAN BROKERAGE OF 
KANSAS City, INC. PACA Docket No. RD-79-26. Reparation of 
$1,152.50 with 8 percent interest from November 1, 1978, awarded 
complainant against respondent in order issued October 12, 1979, 
by Donald A. Campbell, Judicial Officer. 


(No. 19,422) 


KODAMA/SCHULMAN Co., INC. v. RAMIREZ PACKING INC. PACA Docket 
No. RD-79-31. Reparation of $702.00 with 8 percent interest from 
November 1, 1978, awarded complainant against respondent in 
order issued October 12, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,423) 


MIKE PHILLIPS ENTERPRISES, INC. v. EDDIE R. NIXON, d/b/a CITY FOODS, 
PACA Docket No. RD-79-24. Reparation of $1,499.12, with 8 per- 
cent interest from September 1, 1978, awarded complainant 
against respondent in order issued October 12, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,424) 


FELIX SOIK & MYRON SOIK, d/b/a FELIX & MYRON SOIK v. DARRYL DUN- 
CAN, d/b/a DUNCAN PRODUCE. PACA Docket No. RD-79-13. 
Reparation of $1,835.00 with 8 percent interest from February 1, 
1979, awarded complainant against respondent in order issued 
October 12, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,425) 


WUHL-SHAFMAN-LIEBERMAN CORP. v. M & L FRUITERERS, INC. PACA 
Docket No. RD-79-8. Reparation of $20,305.75 with 8 percent 
interest from December 1, 1978, awarded complainant against re- 
spondent in order issued October 12, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,426) 


C & V VEGETABLE FARMS v. DUZIK DISTRIBUTING Co. PACA Docket No. 
RD-79-45. Reparation of $5,020.00 with 8 percent interest from 
August 1, 1978, awarded complainant against respondent in order 
issued October 15, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,427) 
CALIFORNIA LETTUCE COMPANY v. SHIPPERS DISTRIBUTING CO., INC. 


PACA Docket No. RD-79-40. Reparation of $13,466. 25 with 8 
percent interest from May 1, 1979, awarded complainant against 


respondent in order issued October 15, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,428) 


TOIVO W. MAKELA v. FARWEST FRUIT FACTORS, INC. PACA Docket No. 
RD-79-34. Reparation of $16,691.41 with 8 percent interest from 
November 1, 1977, awarded complainant against respondent in 
order issued October 15, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,429) 


NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. RAMIREZ PACKING 
Inc. PACA Docket No. RD-79-33. Reparation of $450.00 with 8 
percent interest from November 1, 1978, awarded complainant 
against respondent in order issued October 15, 1979, by Donald A. 
Campbell, Judicial Officer. 
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(No. 19,430) 


SYRACUSE & JENKINS PRODUCE CoO., INC. v. H & P PRODUCE, INC. PACA 
Docket No. RD-79-46. Reparation of $2,146.10 with 8 percent 
interest from June 1, 1978, awarded complainant against respond- 
ent in order issued October 15, 1979, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 19,431) 


EDGAR H. GRAFF, JR. v. GREER BROS. DIST. INC. PACA Docket No. 
RD-79-55. Reparation of $3,040.03 with 8 percent interest from 
February 1, 1979, awarded complainant against respondent in 
order issued October 16, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,432) 


J. R. BROOKS & SON, INC. v. QUISQUEYA TROPICAL PROD., INC. PACA 
Docket No. RD-79-49. Reparation of $3,725.00 with 8 percent 


interest from February 1, 1979, awarded complainant against re- 
spondent in order issued October 16, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,433) 


C. T. MCANDREW v. CHICAGO PRODUCE DISTRIBUTORS. PACA Docket 
No. RD-79-54. Reparation of $2,141.25 with 8 percent interest 
from April 1, 1979, awarded complainant against respondent in 
order issued October 16, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,434) 


ROGELIO SARDINAS, d/b/a SARDINAS FARMS v. D. V. PRODUCE CORP. 
PACA Docket No. RD-79-47. Reparation of $5,212.75 with 8 per- 
cent interest from December 1, 1978, awarded complainant against 
respondent in order issued October 16, 1979, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 19,435) 


TWIN CITY FooDs INC. v. STANDARD FOOD DISTRIBUTORS, INC. PACA 
Docket No. RD-79-53. Reparation of $20,460.00 with 8 percent 
interest from April 1, 1979, awarded complainant against respond- 
ent in order issued October 16, 1979, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 19,436) 


ABATTI PRODUCE, INC. v. SHIPPERS DISTRIBUTING CO., INC. PACA Dock- 
et No. RD-79-60. Reparation of $12,220.00 with 8 percent interest 
from May 1, 1979, awarded complainant against respondent in 
order issued October 17, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,437) 


CASTILLE & GONSOULIN, INC. v. CHICAGO PRODUCE DISTRIBUTORS. 
PACA Docket No. RD-79-56. Reparation of $5,965.00 with 8 per- 


cent interest from May 1, 1979, awarded complainant against re- 
spondent in order issued October 17, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,438) 


HEEREN BROTHERS, INC. v. MARK A. DEWEERD, d/b/a MARK DEWEERD 
WHOLESALE PRODUCE. PACA Docket No. RD-79-59. Reparation of 
$5,530.40 with 8 percent interest from February 1, 1979, awarded 
complainant against respondent in order issued October 17, 1979, 
by Donald A. Campbell, Judicial Officer. 


(No. 19,439) 


UNION FRUIT AUCTION COMPANY v. SHIPPERS DISTRIBUTING CO., INC. 
PACA Docket No. RD-79-58. Reparation of $3,109.14 with 8 per- 
cent interest from January 1, 1979, awarded complainant against 
respondent in order issued October 17, 1979, by Donald A. Camp- 
bell, Judicial Officer. 





MISCELLANEOUS 
Cite as 38 A.D. 1413 


(No. 19,440) 


VISTA AVOCADO v. SHIPPERS DISTRIBUTING CO., INC. PACA Docket No. 
RD-79-61. Reparation of $6,110.00 with 8 percent interest from 
October 1, 1978, awarded complainant against respondent in order 
issued October 17, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,441) 


LOUIE PRODUCE COMPANY v. ASIA FARMS, INC. PACA Docket No. 
RD-79-63. Reparation of $12,010.70 with 8 percent interest from 
November 1, 1978, awarded complainant against respondent in 
order issued October 18, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,442) 


ROBERT L. MEYER, d/b/a MEYER TOMATOES v. RUDY MENDEZ, d/b/a RUDY 
MENDEZ PRODUCE. PACA Docket No. RD-79-66. Reparation of 
$2,440.00 with 8 percent interest from November 1, 1978, awarded 
complainant against respondent in order issued October 18, 1979, 
by Donald A. Campbell, Judicial Officer. 


(No. 19,443) 


PETERSON BROS. RIVER VALLEY FARMS, INC. v. CHICAGO PRODUCE DIS- 
TRIBUTORS. PACA Docket No. RD-79-65. Reparation of $416.20 
with 8 percent interest from October 1, 1978, awarded complainant 
against respondent in order issued October 18, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,444) 


ROYAL PACKING CO. v. DUZIK DISTRIBUTING Co. PACA Docket No. 
RD-79-62. Reparation of $489.25 with 8 percent interest from 
August 1, 1978, awarded complainant against respondent in order 
issued October 18, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,445) 


UNITED-WESTERN COMPANY v. MAUI WOWEE, INC. PACA Docket No. 
RD-79-64. Reparation of $2,805.00 with 8 percent interest from 
October 1, 1978 awarded complainant against respondent in order 
issued October 18, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,446) 


JAMES A. CLASSEN, d/b/a J. A. CLASSEN Co. v. JIMMY A. PHILLIPS, d/b/a 
JIMMY A. PHILLIPS PRODUCE Co. PACA Docket No. RD-79-72. 
Reparation of $1,472.50 with 8 percent interest from May 1, 1979, 
awarded complainant against respondent in order issued October 
19, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,447) 


PREFERRED PRODUCE CO., INC. v. SHIPPERS DISTRIBUTING Co., INC. 
PACA Docket No. RD-79-71. Reparation of $3,752.33, with 8 per- 
cent interest from October 1, 1978, awarded complainant against 


respondent in order issued October 19, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,448) 


FOUR STAR TOMATO, INC. v. TOMATOES UNLIMITED, INC. PACA Docket 
No. RD-79-32. Reparation of $3,916.25 with 8 percent interest 
from January 1, 1979, awarded complainant against respondent in 
order issued October 23, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,449) 


NORTH AMERICAN FARMERS COOPERATIVE ASSN. v. AMERICAN BROKER- 
AGE OF KANSAS City, INC. PACA Docket No. RD-79-6. Reparation 
of $6,609.86 with 8 percent interest from September 1, 1978, 
awarded complainant against respondent in order issued October 
23, 1979, by Donald A. Campbell, Judicial Officer. 





MISCELLANEOUS 
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(No. 19,450) 


SHAFER LAKE FRUIT, INC. FOOD SERVICE UNLIMITED, INC. PACA Docket 
No. RD-79-30. Reparation of $634.37 with 8 percent interest from 
December 1, 1978, awarded complainant against respondent in 
order issued October 23, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,451) 


ANDREW SMITH Co. v. LEWIS, LTD., t/a GREENS ‘N’ THINGS. PACA Dock- 
et No. RD-79-73. Reparation of $18,392.07 with 8 percent interest 
from July 1, 1979, awarded complainant against respondent in 
order issued October 24, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,452) 


BURNAND & Co. INC., v. LYNN FOSTER SALES. PACA Docket No. 
RD-79-76. Reparation of $15,841.80 with 8 percent interest from 


May 1, 1979, awarded complainant against respondent in order 
issued October 24, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,453) 


ELMER F.. ELLSWORTH, d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, d/b/a 
FADAL FRESH FRUIT & PRODUCE Co. PACA Docket No. RD-79-75. 
Reparation of $2,322.50 with 8 percent interest from July 1, 1978, 
awarded complainant against respondent in order issued October 
24, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,454) 


SANTO TOMAS PRODUCE ASSOCIATION v. JOSEPH ELIAS, SR., d/b/a SAN- 
FORD PRODUCE. PACA Docket No. RD-79-74. Reparation of 
$1,058.75 with 8 percent interest from November 1, 1978, awarded 
complainant against respondent in order issued October 24, 1979, 
by Donald A. Campbell, Judicial Officer. 
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(No. 19,455) 


ACOSTA GROVES v. D. V. PRODUCE CorP. PACA Docket No. RD-79-78. 
Reparation of $4,619.50 with 8 percent interest from November 1, 
1978, awarded complainant against respondent in order issued Oc- 
tober 29, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,456) 


DEBRUYN PRODUCE CO. v. SANFORD PRODUCE COMPANY, INC. PACA 
Docket No. RD-79-81. Reparation of $1,651.53 with 8 percent 
interest from April 1, 1979, awarded complainant against respon- 
dent in order issued October 29, 1979, by Donald A. Campbell, Judi- 
cial Officer. 


(No. 19,457) 
ELMER ELLSWORTH, d/b/a ELLSWORTH PRODUCE v. ANTHONY T. FAOUR, 


a/t/a A T F PropucE. PACA Docket No. RD-79-79. Reparation of 
$1,980.00 with interest from Julyl, 1978, awarded complainant 


against respondent in order issued October 29, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,458) 


OXNARD FROZEN FOODS COOPERATIVE v. STANDARD FOOD DISTRIBUTORS, 
Inc. PACA Docket No. RD-79-80. Reparation of $5,658.00 with 8 
percent interest from December 1, 1978, awarded complainant 
against respondent in order issued October 29, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,459) 


PAN AMERICAN PRODUCE COMPANY v. SEASHORE FOOD PRODUCTS, INC. 
PACA Docket No. RD-79-77. Reparation of $6,693.25 with 8 per- 
cent interest from May 1, 1979, awarded complainant against re- 
spondent in order issued October 29, 1979, by Donald A. Campbell, 
Judicial Officer. 





MISCELLANEOUS 
Cite as 38 A.D. 1417 


(No. 19,460) 


QUALITY MELON SALES, INC. v. PHILIP MELFI, d/b RIVERHEAD FOOD TER- 
MINAL. PACA Docket No. RD-79-83. Reparation of $6,264.00 with 
8 percent interest from July 1, 1978, awarded complainant against 
respondent in order issued October 29, 1979, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 19,461) 


ROLAND GORDON CO. v. PHILLIPS PRODUCE Co. PACA Docket No. 
2-5407. Reparation of $918.50 with 8 percent interest from 
September 1, 1978, awarded complainant against respondent in 
order issued October 26, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,462) 


THE HUBBARD COMPANY v. WAYNE CUSIMANO, INC. PACA Docket No. 
RD-79-82. Reparation of $10,390.75 with 8 percent interest from 


March 1, 1979, awarded complainant against respondent in order 
issued October 29, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,463) 


VERL PERKEL v. FARWEST FRUIT FACTORS, INC. and/or NORTHWEST 
FRUIT SALES, INC. PACA Docket No. 2-5440. Reparation of 
$4,528.47 with 8 percent interest from December 1, 1977, awarded 
complainant against respondent in order issued October 26, 1979, 
by Donald A. Campbell, Judicial Officer. 
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